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: and 5 EXHIBITS
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6 ICNOSI\GE/Z%E EAéVIOIENFIeIP(/:\/:‘liM%T%Fﬂ'ﬁT SOE 7 No. 2 Madison-Kipp's Objections and Reﬁponse to
an
7 INSURANGE COMPANIES 1-20, 8 Amended NOtICE.......corrrerreirerenees
8 Third-Party Defendants. 9 No. 3 Binder of Responsive Documents .............. 21
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11 VARGA, BERGER, LEDSKY, HAYES & CASEY, 11 Columbia Casualty Company Umbrella Polices...22
125 South Wacker Drive, Suite 1250, Chi , [linoi
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16 18 No. 9 Amended Deposition Notice with Handwritten
TROUTMAN SANDERS, LLP, 55 West Monroe
17 Sree{’ Sune 30001 Chlcajo, ”||n0|S, 60603_5758Y by 1 9 NOt% ....................................... 109
MS. REBECCA L. ROSS, appeared on behalf of the 20
Lo O o Ry & NICHOLS, 21  (Theoriginal transcript was sent to Attorney
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20 Wisconsin, 53202-6622, by MR. MICHAEL J. COHEN, 22
appeared on behalf of United States Fire Insurance L L i
21 Company\.NEISS W ORFICE. SC. 1017 Wea 23 (Origina Exhibits 1, 2 and 4 through 9 were retained
22 OaksLane, Suite 207, Mequon, Wisoonsin, 53092, by MR by the court reporter and attached to the original
MONTE E. WEISS, appeared on behalf of the Defendants 24 transcript. Copies were attached to all ordered
53 l-umbermens and American Motorists copies. Exhibit 3 was retained by Attorney Moenck to
25 25  beprovided electronically viaan FTP site.)
Page 4 Page 5
1 TRANSCRIPT OF PROCEEDINGS 1 A No, | havenot.
2 MARK D. DANIEL, cdlled as awitness 2 Q Asyou cantdll, theresacourt reporter here
3 herein by the Cross-Claim Defendants, after 3 and sheistaking down my questions and your
4 having been first duly sworn, was examined and 4 answers. Do you understand that?
5 testified as follows: 5 A Correct, yes.
6 EXAMINATION 6 Q And so during adeposition it'simportant that
7 BY MS. ROSS 7 she has the opportunity to get my full question
8 Q Mr. Danid, can you please state your full name 8 and your full answer, so | would ask that you not
9 for the record? 9 talk over me, and | will try not to talk over
10 A Mak D. Danidl. 10 you. Isthat okay?
11 Q Andwhat isyour -- Are you employed? 11 A Thank you.
12 A Yes 12 Q Youadsohavearight to abreak at any time that
13 Q At Madison-Kipp? 13 you want it. | would prefer that you not ask for
14 A I'mthe Vice President of Finance for 14 abreak between a question and an answer, unless
15 Madison-Kipp Corporation. 15 you redly need a break, and then tell me and we
16 Q Andwhat areyour duties and responsibilitiesas | 16 will stop.
17 the Vice President of Finance at Madison-Kipp? 17 A Thank you.
18 A Largdy thefinancial organization, treasury and | 18 Q With respect to the questions | will ask, | will
19 the information systemsfall under my 19 try to be as clear as| possibly can be, but if
20 responsibility, strategic planning and focus on 20 at any point you don't understand my question,
21 improving the business. 21 will you please tell me?
22 Q Dotheinsuranceissuesfal under your 22 A Yes
23 jurisdiction? 23 Q AndsolI'mgoing to assumethat if you answer my
24 A They do now, yes. 24 guestion, you have understood it. Okay?
25 Q Haveyou ever had your deposition taken before?| 25 A Yes
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1 ‘Q Now you are appearing here today on behalf of 1 MS. ROSS: | don't really have any
2 Madison-Kipp, isthat correct? 2 objection to your putting them in. Do you have
3 A Thatiscorrect. 3 copies or not?
4 Q And have you been designated to respond to the 4 MR. SEESE: | only have one copy. Sorry
5 Amended Notice of Rule 30(b)(6) Deposition of 5 about that. | don't think it'sacontroversial
6 Madison-Kipp Corporation? 6 document.
7 A Yes | have 7 (Exhibit 2 was marked.)
8 (Exhibit 1 was marked.) 8 BY MS.ROSS
9 BY MS.ROSS 9 Q Mr. Danid, can you identify what Exhibit 2 is?
10 Q Showing you what has been marked as Exhibit 1, | 10 Do you know what it is?
11 can you briefly look through that and tell meif 11 A | haveseenthis, yes.
12 there are any of the matters of examination for 12 Q Andwhat isthat document?
13 which you are not designated to respond today? 13 A It'stherebuttal from the original thing.
14 A Not a thistime. 14 Q And do you know whose rebuttd it is?
15 MR. SEESE: Hold on. Do you understand 15 A It'sMadison-Kipp's.
16 the question she asked? 16 Q Didyou have any involvement in the drafting of
17 THE WITNESS: | believe so. 17 that document, Exhibit 2?
18 MR. SEESE: She's asking you what topics 18 A No, | did not.
19 you are not designated on. 19 Q Didyou approveit beforeit was sent out?
20 THE WITNESS: I'm designated on the 20 A No.
21 topics under the examination. Correct? 21 Q What did you do to prepare for your deposition
22 MR. SEESE: What I'dliketo doiscan 22 today?
23 we put into evidence as Exhibit No. 2 our 23 A Wereviewed the documentsthat are enclosed in
24 objectionsin response to the Notice of 24 this book, which are the insurance coverages, al
25 Examination so | don't have to restate them? 25 correspondence that have been found and accounts
Page 8 Page 9
1 payable and invoice copiesin this relationship. 1 A Wehad aphone cal on Friday for about 20
2 Q Didyou do anything else? 2 minutes.
3 A No. 3 Q Wereyou asked to obtain any information other
4 Q Didyou tak to anyone? 4 than the information that's contained in the
5 A | talked with Lee Seese, the attorney for 5 binder in front of you?
6 Madison-Kipp Corporation. 6 A No.
7 Q Other than Mr. -- 7 Q Canl look at that binder, please?
8 MS. ROSS. How do you pronounce your 8 A Yes
9 name? 9 MR. SEESE: If you want, | have got
10 MR. SEESE: Seese. 10 extra copies.
11 BY MS ROSS: 11 MS. ROSS: Okay.
12 Q Other than Mr. Seese, was anyone else present in 12 MR. SEESE: | have got two extra copies.
13 your conversation? 13 It'sabig stack. Soif you guyswant to share
14 A Mr. Busch and Mr. Crass on different occasions. 14 or | will givethemto you guysfirst.
15 Q Onhow many different occasions did you meet with | 15 MS. ROSS: For now let'sjust see what
16 Mr. Seese? 16 we have got.
17 A Three 17 BY MS ROSS:
18 Q Andwhenwasthefirst time? 18 Q Mr. Daniel, arethese set up -- Thisbinder is
19 A Approximately three weeks ago. 19 set up with certain tabs, isthat correct?
20 Q How long did you meet? 20 A Yes
21 A Approximately an hour. 21 Q Anddothetabsrelateto particular itemsin the
22 Q When wasthe second time? 22 Notice of Deposition?
23 A A week and one-half ago. It was about atwo-hour 23 A Yes
24 session. 24 Q Inyour copy are there any markings on any of the
25 Q Andwhen wasthethird time? 25 documents?
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Page 10 Page 11
1 ‘A Other than highlighting names and dates, no. 1 related in any manner to the actual contamination
2 Q Andwhen you say "other than highlighting names 2 at the site, but also any environmental
3 and dates," where did you highlight names and 3 contamination that came from the site, isthat
4 dates? 4 correct?
5 A Anexampleisonthefirst letter under Section 5 MR. SEESE: Object to form. You can
6 3. 6 answer.
7 Q Yes 7 THEWITNESS:. Yes.
8 A Thedate June 5, 1991, Continental Insurance. 8 BY MS.ROSS.
9 The reference Refuse Hideaway Landfill, and the 9 Q Wereyou attempting to also gather information to
10 author being Holly Sewall. 10 and from the DNR?
11 Q Okay. What did you highlight on that? 11 A Yes
12 A Just those four lines. 12 Q Andwasthat information that was then provided
13 Q Okay. Andwhy did you highlight those particular 13 to Continental Casualty Company or Columbia
14 lines? 14 Casualty Company? Isthat the reason that you
15 A Judt to be able to provide succinct answers to 15 put it in under No. 3?
16 the questions being posed. 16 A Yes
17 Q Canyouwalk through with me with respect towhat | 17 Q Sodidyou attempt to determine all of the
18 you have listed under Item 3? What did you 18 documents that have been sent to Continental
19 attempt to gather to put behind Item 3? 19 Casualty Company or Columbia Casualty Company
20 A Asoutlined in the deposition request, all 20 relating in any way to the environmental
21 notices or tendersto Continental Casualty 21 contamination?
22 Company or Columbia Casuaty Company for any 22 A Tothebest of my knowledge, yes.
23 environmental contamination claims relating to or 23 Q Under 5and 12, the second tab, what did you
24 arising out of the Madison-Kipp facility. 24 attempt to gather with respect to that -- those
25 Q Soyou looked not only for the notices that 25 documents?
Page 12 Page 13
1 A TabNo.5and No. 12. All costs, both defense 1 immediately surrounding the Madison-Kipp
2 and indemnity, that Madison-Kipp has incurred 2 facility, isthat correct?
3 related to the environmental contamination at or 3 MR. SEESE: Object toform. You can
4 arising out of the Madison-Kipp facility for 4 answer.
5 which Madison-Kipp has not been paid or 5 THEWITNESS: Yes, that is correct.
6 reimbursed by any person. Thisincludes, but is 6 BY MS. ROSS
7 not limited to, the dates such costs were 7 Q Andwhat did you attempt to gather behind the tab
8 incurred and the amounts of those costs. 8 that's marked 9?
9 Q And are these the costs that were incurred prior 9 A All notices or tendersto United States Fire
10 to July 25, 20117 10 Insurance Company of any environmental
11 A Yes 11 contamination claims relating to or arising out
12 Q Andwheredid you get theinformation that is 12 of the Madison-Kipp facility.
13 contained behind the tab marked 5 and 12? 13 Q And, once again, with respect to Tab No. 9, this
14 A From the accounting records of Madison-Kipp 14 included notices or tenders that related both to
15 Corporation. 15 the contamination at the Madison-Kipp facility
16 Q And then with respect to Item 7 and 8, the third 16 and its surrounding area, as well as any
17 tab, what did you attempt to gather to put behind 17 contamination allegedly arising from the
18 Tab 7 and 8? 18 Madison-Kipp facility, is that right?
19 A All communications Madison-Kipp had with anyone| 19 MR. SEESE: Object toform. You can
20 a Continental Casualty Company relating to 20 answer.
21 environmental contamination at or arising out of 21 THEWITNESS: That is correct.
22 the Madison-Kipp facility prior to July 25, 2011. 22 BY MS ROSS
23 Q Okay. And, once again, thisincludes 23 Q What did you attempt to put behind Tab No. 117
24 communications that relate to sites other than 24 A All communications Madison-Kipp had with United
25 the Madison-Kipp facility or the homes 25 States Fire Insurance Company relating to
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Page 14 Page 15
1 environmental contamination at or arising out of 1 American Motorists Insurance Company concerning
2 the Madison-Kipp facility prior to July 25, 2011. 2 the environmental contamination at the
3 Q Andwhat did you attempt to put behind the tab 3 Madison-Kipp facility. And 21, all
4 marked 14 and 15? 4 communications between Madison-Kipp and
5 A All communications concerning whether to provide 5 Lumbermens Mutua Casualty Company concerning the
6 notice of environmenta contamination at the 6 environmental contamination at the Madison-Kipp
7 Madison-Kipp facility to any insurer. That was 7 facility.
8 No. 14. No. 15, al communication concerning 8 Q So, once again, are these communications behind
9 when to provide notice of environmental 9 Tab 20 and 21 designed to be communications with
10 contamination at the Madison-Kipp facility to any 10 Lumbermens and American Motorists that relate
11 insurer and why notice was provided at such time. 11 both to the contamination at the Madison-Kipp
12 Q Were 14 and 15 designed -- Are the documents 12 facility and surrounding area, aswell as any
13 behind 14 and 15 designed to be dl of the 13 alleged contamination coming from the
14 communications concerning when to provide notice | 14 Madison-Kipp facility?
15 of these claims? 15 MR. SEESE: Object to form. You can
16 MR. SEESE: | object to that on the 16 answe.
17 grounds of privilege and instruct the witness to 17 THE WITNESS: That is correct.
18 answer that question, but in doing so, do not 18 BY MS ROSS
19 disclose attorney-client privileged information. 19 Q Andwhat did you attempt to gather under the tab
20 THE WITNESS: To the best of my 20 marked 22?
21 knowledge, yes. 21 A All clamsof general liability coverage
22 BY MS ROSS 22 Madison-Kipp has ever had made under any policies
23 Q What did you attempt to gather with respect to 23 issued by American Motorists Insurance Company or
24 the documents behind Tab 20 to 21? 24 Lumbermens Mutual Casualty Company.
25 A All communications between Madison-Kipp and 25 Q How did you gather the documents that are
Page 16 Page 17
1 contained under Tab 22? 1 Q Didyou meet with the researcher?
2 A Extensiveresearch of al of the archive files of 2 A Asanintroductory and walked through the
3 Madison-Kipp Corporation. 3 facility, yes.
4 Q What kind of research did you do? 4 Q Wheredid you find the documents that you have
5 A | wenttoall of our storage locations reviewing 5 under Tab 22?
6 all of the storage files that we have. We also 6 A I'mnot sure.
7 brought in aresearcher to help with that 7 Q For example, thefirst oneisaNovember 8, 1973
8 research in this process. 8 letter to Richard Riesen from American Motorists
9 Q Do you know what the researcher's name was? 9 Insurance Company, right?
10 A | donot. 10 A Yes
11 Q Did you conduct the research to abtain the 11 Q Do you know where that document came from?
12 documents behind Tab No. 22? 12 A No, | donot.
13 A | assisted in theresearch, yes. 13 Q If I wereto ask you the same question with
14 Q Who conducted that research? 14 respect to the remaining documents that are
15 A Therewasasmall team whichincluded our Vice 15 contained under Tab 22, would you be ableto tell
16 President of Human Resources, Mark Meunier, 16 me where any of those documents came from?
17 myself and a clericd individual, Nancy 17 A No, | would not.
18 Gilminder. 18 Q Whowould know?
19 Q Wasanyone elseinvolved? 19 A | would haveto seek counsel on that. | don't
20 A No. 20 know.
21 Q Wasthereanyoneinvolved fromthe Michael Best | 21 Q Wédl, youtold me that there were only four
22 law firm? 22 people that wereinvolved in the search, is that
23 A No. 23 right?
24 Q Wasthe researcher involved? 24 A That'scorrect.
25 A Yes 25 Q So presumably one of those four people was the
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Page 18 Page 19

1 person that found the particular document, is 1 MR. SEESE: Same objection. You can

2 that right? 2 answer.

3 A | believe so, yes. 3 THEWITNESS: Yes.

4 Q Wereany of the documents given to you by 4 BY MS ROSS

5 counsel? 5 Q Aretherefoldersthat are marked "insurance

6 A Thisbook was given to me by counsd. | 6 policies," for example?

7 physically did not provide these documents. 7 A Therewere some.

8 Q Werethe documents that were -- that are behind 8 Q Do you know what years those were?

9 Tab 22 given to you by counsdl? 9 MR. SEESE: I'm going to will object to
10 A Again, the book was given to me by counsel. 10 thiswhole line of questioning as beyond the
11 Q Were the documents that are behind Tab 22 11 scope of what's noticed here. I'm not sure --

12 documents that your counsel first found andthen | 12 What topic are we actually on now?

13 provided to Madison-Kipp? 13 MS. ROSS: Right now weretrying to

14 A | do not know. 14 find out about the binder that the witness

15 Q Where are the storage locations that were 15 provided to us.

16 searched? 16 MR. SEESE: Somy objectionisal of

17 A Therewastwo vault areasin our basementinthe | 17 thiswhole line of questioning is beyond the

18 Madison-Kipp building. 18 scope of any of the topicsin the notice. You

19 Q Anddo those contain individual claim files? 19 can answer to the extent you are able.

20 MR. SEESE: I'm going to object to this 20 THE WITNESS: It included other areas,

21 as beyond the scope of Topic 22. You cananswer. | 21 aswell, and theterm "dl," | cannot answer to

22 THE WITNESS: It storesall of our 22 al because | do not physically look at every

23 archive material, so it's beyond that area. 23 document to seeif it was al insurance policies.

24 BY MS.ROSS 24 BY MS ROSS:

25 Q Doesit storedl of your insurance materials? 25 Q During the period of time that you met with
Page 20 Page 21

1 Mr. Seese, Mr. Busch and Mr. Crass, did you have 1 BY MS ROSS

2 conversations with any other employee of 2 Q Mr. Danidl, could you please identify for the

3 Madison-Kipp? 3 record what Exhibit 3is.

4 A No. 4 A Itisabinder of copiesof documents collected

5 Q How long did it take you to find the documents 5 to enter the deposition.

6 that are contained in the binder that's sitting 6 Q Andthisisthe binder that you have been

7 in front of you? 7 describing in the last portion of your testimony,

8 MR. SEESE: Object to the form of that. 8 isthat correct?

9 Y ou can answe, if you are able. 9 A Thatiscorrect.

10 THE WITNESS: The search started 10 Q Okay. Canyou tell mewhat years Madison-Kipp
11 midsummer in 2012. 11 claims that Continental Casualty Company issued
12 BY MR. SEESE: 12 primary policies to Madison-Kipp?

13 Q What wasthe reason for starting the search in 13 MR. SEESE: | object to that as beyond

14 midsummer of 2001, do you know? 14 the scope of the notice, the deposition notice.

15 MR. SEESE: Object to that as beyond the 15 Y ou can answer, to the extent you are able.

16 scope. Y ou can answer, if you are able. 16 THE WITNESS: I'm not able to answer to
17 THE WITNESS: | don't know why. 17 that.

18 MS. ROSS: I'd like to have marked as 18 BY MS ROSS:

19 Exhibit 3 the binder that the witness actually 19 Q Topic No. 1 asksyou to be prepared to talk about
20 hasin front of him that as the highlighting on 20 the terms and conditions of any policiesyou

21 it. Do you have any objection to that? 21 claimthat Continental Casualty Company issued to
22 MR. SEESE: No objection, just that he 22 Madison-Kipp, isthat right?

23 can use it then to the extent he'stestified to, 23 MR. SEESE: | object to that. He's not

24 but, yes, you can mark that one. 24 designated here to respond to Topic No. 1.

25 (Exhibit 3 was marked.) 25 MS. ROSS: You are not going to alow
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Page 22 Page 23
1 him to testify at all about Topic No. 1? 1 Continentd to Madison-Kipp. Do you see that?
2 MR. SEESE: That's correct. It'sthe 2 MR. SEESE: I'mgoing to object to the
3 subject of the pending motion for protective 3 whole line of questioning on this document as
4 order. 4 beyond the scope of the deposition notice and
5 MS. ROSS: Could the court reporter 5 beyond the scope of the topics on which he's been
6 please mark as Exhibit 4 a multipage document 6 designated. 'Y ou can answer that question, if you
7 entitled " Stipulation Concerning the Terms and 7 areable.
8 Conditions of the Continental Casualty Company 8 THE WITNESS: I'm not able to address
9 Primary Policies." 9 this.
10 (Exhibit 4 was marked.) 10 BY MS ROSS:
11 BY MS. ROSS 11 Q Do you know whether Madison-Kipp claims that
12 Q Mr. Danid, showing you what has been marked -- | 12 Continental Casualty Company issued any primary
13 MS. ROSS: Can you hand these down, 13 policies other than for the period of time from
14 Mike? Thank you. 14 1981 through 19877
15 BY MS ROSS: 15 MR. SEESE: | will object to that.
16 Q Showing you what has been marked as Exhibit 4, 16 Again, it's beyond the scope of the deposition
17 Daniel Exhibit 4, have you ever seen that 17 notice itself, and it's beyond the scope of any
18 document before? 18 topic on which this witness has been designated.
19 A Not to my knowledge, but -- 19 Subject to that objection, you can answer.
20 MR. SEESE: You haveto answer her. 20 THEWITNESS: I'm not aware.
21 THE WITNESS: | have not seen this 21 BY MS ROSS:
22 document, no. 22 Q Haveyou reviewed any of the copies of any of the
23 BY MS ROSS: 23 primary policiesissued by Continental Casualty
24 Q Thisdocument on Page 2 of the document 24 Company to Madison-Kipp?
25 identifies six primary policiesissued by 25 MR. SEESE: Same objection. You can
Page 24 Page 25
1 answer. 1 THE WITNESS: I'm not aware.
2 THE WITNESS: No, | have not. 2 BY MS ROSS
3 BY MS ROSS 3 Q Do you have any understanding concerning
4 Q Do you know anything about the negotiation of 4 Madison-Kipp's responsibilities under the primary
5 those policies with Continental Casualty Company? 5 paliciesin the event of an occurrence?
6 MR. SEESE: Same objection. You can 6 MR. SEESE: Same objection. You can
7 answer. 7 answer, if you know.
8 THE WITNESS: No, | do not. 8 THE WITNESS: No, | do not.
9 BY MS. ROSS 9 BY MS ROSS
10 Q Areyou aware of Madison-Kipp's understanding of | 10 Q Haveyou had adiscussion with anyone at
11 any of the terms and conditions of the primary 11 Madison-Kipp concerning Madison-Kipp's
12 policies issued by Continental Casualty Company 12 understanding of the pollution exclusionsin the
13 to Madison-Kipp? 13 Continental Casuaty Company primary policies?
14 MR. SEESE: I'm sorry. | wasalittle 14 MR. SEESE: | object to that as beyond
15 distracted. Would you mind reading that question 15 the scope of the deposition notice, beyond the
16 back? 16 scope of the topics on which this witness has
17 COURT REPORTER: "Areyou aware of 17 been designated. | also object to that one on
18 Madison-Kipp's understanding of any of the terms 18 the grounds of privilege and instruct the witness
19 and conditions of the primary policiesissued by 19 not to answer the question to the extent it
20 Continental Casualty Company to Madison-Kipp?" 20 requires you to disclose attorney-client
21 MR. SEESE: Okay. | object to that as 21 privileged communications.
22 beyond the scope of any of the deposition topics 22 THE WITNESS: | am not aware.
23 and beyond the scope of what this witness has 23 BY MS ROSS:
24 been designated to testify about. Subject to 24 Q Isthere any testimony that you are not providing
25 that, you can answer. 25 because of the ingtruction not to answer?
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Page 26 Page 27
1 ‘A No. 1 grounds of scope and privilege. Y ou can answer.
2 Q DoesMadison-Kipp believethat it hasthe right 2 THEWITNESS: I'm not aware.
3 to voluntarily make a payment or assume an 3 BY MS ROSS
4 obligation or incur an expense without 4 Q Isthere any testimony you are not providing
5 Continental Casualty Company's consent under the 5 because of the instruction not to answer?
6 primary policies? 6 A No.
7 MR. SEESE: Same abjections. The 7 Q Do you know of any discussion -- Strike that.
8 objection isto scope of the deposition notice of 8 Areyou aware of any of the negotiations
9 the areas on which he's been designated, and | 9 for any excess policiesissued by Continental
10 will instruct you not to answer that to the 10 Casualty Company to Madison-Kipp?
11 extent it requires disclosure of attorney-client 11 MR. SEESE: | object to that as beyond
12 privileged communications. Counsdl, canweagree | 12 the scope. Y ou can answer.
13 when | say that objection it will be scope and 13 THE WITNESS: | know there's discussions
14 privilege so | don't haveto say it again? 14 going on, but that's all my knowledge.
15 MS. ROSS: That'sfine. 15 BY MS ROSS
16 MR. SEESE: Thank you. 16 Q You know that discussions are presently ongoing?
17 THE WITNESS: No, I'm not aware. 17 A Yes
18 BY MS. ROSSs: 18 MS. ROSS: Same objection.
19 Q Isthere any testimony that you are not providing 19 BY MS ROSS
20 because of the instruction not to answer? 20 Q Areyou aware of any discussions between
21 A No. 21 Continental Casuaty Company and Madison-Kipp at
22 Q What excess policies does Madison-Kipp clamthat | 22 the time the policies -- the excess policieswere
23 Continental Casualty Company issued to 23 negotiated?
24 Madison-Kipp? 24 MR. SEESE: Object to that as beyond the
25 MR. SEESE: | object to that on the 25 scope. Y ou can answer.
Page 28 Page 29
1 THE WITNESS: No, | am not. 1 THE WITNESS: No, | am not.
2 BY MS.ROSS 2 BY MS.ROSS
3 Q Areyou aware of -- Have you ever read any of the 3 Q Areyou aware of Madison-Kipp's understanding of
4 excess policiesissued or alegedly issued by 4 the reduction of the aggregate provision
5 Continental Casualty Company to Madison-Kipp? 5 contained in any of the excess policies issued or
6 MR. SEESE: Object to that as beyond the 6 alegedly issued by Continental Casualty Company
7 scope. Y ou can answe. 7 to Madison-Kipp?
8 THE WITNESS: No, | have not. 8 MR. SEESE: Same abjection, scope and
9 BY MS. ROSs 9 privilege.
10 Q Isit correct to say that you have no 10 THE WITNESS: No, I'm nat.
11 understanding of any of the provisions of the 11 BY MS. ROSs:
12 excess policiesissued or allegedly issued to 12 Q Do you have any information that Madison-Kipp
13 Madison-Kipp by Continental Casualty Company? 13 ever paid any premiums on any excess policies
14 MR. SEESE: Object to beyond the scope. 14 issued or alegedly issued by Continental
15 Y ou can answer. 15 Casualty Company to Madison-Kipp?
16 THE WITNESS: I'm not aware of any of 16 MR. SEESE: Object to that on grounds of
17 those discussions or terms. 17 scope. Y ou can answe.
18 BY MS. ROSs: 18 THE WITNESS: | have no knowledge.
19 Q Areyou aware of any understanding Madison-Kipp | 19 That's prior to my tenure with Madison-Kipp.
20 has concerning any of the pollution exclusionsin 20 BY MS ROSS
21 any of the policiesissued or alegedly issued by 21 Q Do you have any knowledge concerning whether
22 Continental Casualty Company to Madison-Kipp? 22 Continental Casuaty Company issued any excess
23 MR. SEESE: Object to that on the 23 policies to Madison-Kipp?
24 grounds of scope and privilege. Subject to that, 24 MR. SEESE: Objection to beyond the
25 yOu can answe. 25 scope. Subject to that, you can answer.
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Page 30 Page 31
1 THE WITNESS: I'm not aware of any 1 corporate witness again.
2 policies. 2 MS. ROSS: | will simply say in response
3 BY MS.ROSS 3 to that that | think your mation for protective
4 Q DoesMadison-Kipp claim that Continental Casudty | 4 order is much narrower than the instructions that
5 Company issued any umbrellapoliciesto 5 you are giving the witness at this point in time.
6 Madison-Kipp? 6 And, furthermore, | think that the agreement
7 MR. SEESE: Object to beyond the scope. 7 between usisthat you can instruct him not to
8 Subject to that, you can answer. 8 answer any time you deem it to be appropriate,
9 THE WITNESS: Again, not being an 9 but that's not going to keep us from asking the
10 employee of Madison-Kipp at that time, I'm not 10 questions. | understand you have instructed him
11 aware, 11 not to answer. Isthat correct?
12 BY MS. ROSS 12 MR. SEESE: That's correct.
13 Q Areyou aware of any of the terms and conditions 13 BY MS ROSS
14 of any umbrellapoliciesissued or alegedly 14 Q Okay. Do you have any knowledge of any
15 issued to Madison-Kipp by Continental Casualty 15 negotiations concerning any of the umbrella
16 Company? 16 policies that Madison-Kipp claims that
17 MR. SEESE: | object to that as beyond 17 Continental Casualty Company issued or alegedly
18 the scope. It's also subject to the protective 18 issued to Madison-Kipp?
19 order, so I'm going to instruct the witness not 19 MR. SEESE: | object to that as beyond
20 to answer. Topics1and 2 arethe subject of a 20 the scope. Subject to that, you can answer.
21 protective order, and he's specifically not 21 THE WITNESS: No, | do not.
22 designated on those topic areas. The agreement 22 BY MS ROSS
23 wasisthat we would produce him and if, after 23 Q Areyou aware of the policy limits of any
24 the court decides it, if the court says you get 24 umbrella policy Madison-Kipp claims that
25 to ask questions about those, we will produce a 25 Continental Casualty Company issued to
Page 32 Page 33
1 Madison-Kipp? 1 responsibility for Madison-Kipp's insurance
2 MR. SEESE: Objection, beyond thescope. | 2 program other than you.
3 THEWITNESS: And I'm not aware. 3 THE WITNESS: No.
4 MS. ROSS: Could the court reporter 4 MR. SEESE: Object to the formand the
5 please mark as Exhibit 5 a copy of apolicy with 5 scope of that. Y ou have to have alittle pause
6 Policy No. RDX022079387. 6 s0 | can object.
7 (Exhibit 5 was marked.) 7 BY MS ROSS
8 BY MS. ROSS: 8 Q Isitfair to say that since you have never read
9 Q Mr. Danid, could you briefly review Exhibit 5 9 this Exhibit 5, you have no position on the
10 and tell me whether you have ever seen that 10 meaning of any of itsterms or conditions?
11 document before. 11 MR. SEESE: Object to the form of that.
12 A Ifitis, it would beinthe book. Thisisfrom 12 | also object to it as beyond the scope. Subject
13 Continental? 13 to that, you can answer.
14 Q Yes 14 THE WITNESS: Not having reviewed this,
15 A | donot bdieve |l have seen that. 15 not -- | do not have a position or understanding
16 Q Isthereanyone else at Madison-Kipp that has 16 of the document.
17 responsibility for Madison-Kipp's insurance 17 BY MS ROSS:
18 coverage? 18 Q Do you understand that policies contain
19 MR. SEESE: Object to form. Object to 19 declarations pages generally?
20 the scope of that question. Subject to those 20 MR. SEESE: | object to the form of that
21 objections, you can answer. 21 as beyond the scope, and | think now we're going
22 THEWITNESS: May | ask aframing 22 into the topics of 1 and 2, specific terms and
23 question? What time frame are we addressing? | 23 conditions, on which we have a pending motion for
24 MS. ROSS: I'm asking whether there's 24 protective order, and so | will instruct the
25 anyone at Madison-Kipp presently that has any 25 witness not to answer.
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Page 34 Page 35
1 BY MS. ROSS 1 before?
2 Q Do you know what policy form Madison-Kipp 2 A No.
3 believes was utilized with respect to Exhibit 5? 3 Q OnPage 2 of that document it lists four policies
4 MR. SEESE: | object to that as beyond 4 that Columbia Casuaty Company issued to
5 the scope, and it's also getting into specific 5 Madison-Kipp for the period of time from
6 terms and conditions on which there's a pending 6 January 1, 1981 through January 1, 1984. Do you
7 motion for protective order, so I'd instruct the 7 see that?
8 witness not to answer. 8 MR. SEESE: | will object to thisline
9 BY MS ROSS 9 of questioning on this document. It's beyond the
10 Q What policies does Madison-Kipp claim that 10 scope on which he's been designated. Subject to
11 Columbiaissued to Madison-Kipp? 11 that, you can answer.
12 MR. SEESE: | object to that as beyond 12 THE WITNESS: | seetheitemslisted,
13 the scope. The witness can answer totheextent | 13 but I know nothing more than that.
14 you are able. 14 BY MS ROSS
15 THE WITNESS: I'm not sure what policies| 15 Q Do you know whether Madison-Kipp claims that
16 were issued. 16 Columbia Casualty Company issued any policies
17 MS. ROSS: Could the court reporter 17 other than those listed on Page 2 of Exhibit 67
18 please mark as Exhibit 6 a multipage document 18 MR. SEESE: Same objection.
19 entitled, " Stipulation Concerning the Termsand | 19 THE WITNESS: No.
20 Conditions of the Columbia Casualty Company 20 BY MS. ROSS
21 Umbrella Policies.” 21 Q Areyou aware of any of the negotiations relating
22 (Exhibit 6 was marked.) 22 to the policies identified on Page 2 of
23 BY MS ROSS: 23 Exhibit 67
24 Q Mr. Danid, showing you acopy of Exhibit 6, is | 24 MR. SEESE: Same objection.
25 that a document that you have ever reviewed 25 THE WITNESS: Nope.
Page 36 Page 37
1 BY MS ROSS 1 MR. SEESE: Object to the scope of that.
2 Q Areyou aware of any representations concerning 2 Also caution the witness not to disclose
3 the terms and conditions of the policies listed 3 attorney-client privileged communications.
4 on Page 2 of Exhibit 6? 4 Subject to that, you can answer.
5 MR. SEESE: | object to that as beyond 5 THE WITNESS: I'm not aware.
6 the scope. Y ou are also now referring to terms 6 BY MS.ROSS
7 and conditions, which is subject to a protective 7 Q Arethere -- Isthere testimony you are not
8 order. | instruct the witness not to answer. 8 providing because of the instruction by your
9 BY MS ROSS 9 counsel?
10 Q With respect -- Are you aware of any payments by 10 A No.
11 Madison-Kipp to Columbia Casualty Company related | 11 Q Do you have any understanding of the limits of
12 to the policies listed on Page 2 of Exhibit 67 12 lighility provision in the Columbia Casualty
13 MR. SEESE: Objection, beyond the scope. 13 Company umbrella policies?
14 Subject to that, you can answer. 14 MR. SEESE: Object to that as beyond the
15 THE WITNESS: I'm not aware. 15 scope. Now we're talking about specific terms
16 BY MS ROSS 16 and conditions, so I'll instruct the witness not
17 Q Areyou aware of any payments by Kemper under a 17 to answer.
18 1980 to '81 policy, primary policy, issued to 18 BY MS.ROSS:
19 Madison-Kipp? 19 Q Do you have any understanding of the maintenance
20 MR. SEESE: Same objection. 20 of underlying insurance provision contained in
21 THE WITNESS: I'm not aware. 21 the Columbia Casualty Company policies?
22 BY MS. ROSS 22 MR. SEESE: Same objection. | instruct
23 Q Do you have any understanding concerning any of 23 the witness not to answer.
24 the pollution exclusions contained in any of the 24 BY MS. ROSS
25 policieslisted on Page 2 of Exhibit 6? 25 Q Areyou aware of what responsbilities

Hal ma- Ji | ek Reporti ng,

I nc. Experience Quality Service!

10 (Pages 34 to 37)
(414) 271- 4466



Kat hl een McHugh and Deanna Schnei der vs.

Case: 3:11-cv-00724-bbc Document #: 237 Filed: 04/10/13 Page 11 of 53

Madi son- Ki pp4/ 8/ 13

Deposition of Mark D. Dani el

Page 38 Page 39
1 Madison-Kipp hasif aclaim is made against 1 notice, which isthe fourth, | believe, divider
2 Madison-Kipp? What responsibilities Madison-Kipp 2 back, August 1st letter to John Walter Williams,
3 has under the Columbiapoliciesif aclaimis 3 CNA Insurance, in reference to site Waubesa
4 made against Madison-Kipp? 4 Street facility penned by David Crass.
5 MR. SEESE: Object to that as beyond the 5 Q And at the point in time that notice was given on
6 scope. Subject to the object, you can answer. 6 August 1, 2003, Madison-Kipp had been cleaning up
7 THEWITNESS: I'm not aware. 7 the Madison-Kipp facility for a number of years,
8 BY MS ROSS 8 isthat correct?
9 Q Areyou aware of any other policies that Columbia 9 MR. SEESE: Object to that as beyond the
10 Casualty Company issued or alegedly issued to 10 scope. Subject to that, you can answer.
11 Madison-Kipp other than those set forth on Page 2 11 THE WITNESS: To my knowledge, they had
12 of Exhibit 6? 12 been doing remedia work, yes.
13 MR. SEESE: Objection, beyond the scope. 13 BY MS. ROSs:
14 Subject to that, you can answer. 14 Q Why didn't Madison-Kipp -- Why didn't
15 THEWITNESS: I'm not aware. 15 Madison-Kipp provide notice to Continental
16 BY MS ROSS 16 Casualty Company prior to August 1, 2003?
17 Q When did Madison-Kipp first provide notice to 17 MR. SEESE: | object to that to the
18 Continental Casuaty Company about the 18 extent it callsfor attorney-client privileged
19 environmental contamination claims at the 19 communications. Subject to that, you can answer
20 Madison-Kipp facility? 20 without disclosing privileged communications.
21 A What question are we addressing? 21 THE WITNESS: Asreferenced in the
22 Q Itcomesout of Topics 3, 7 and 8. 22 letter dated August 1, 2003 in Tab 14 and 15, the
23 A If weturn to the document -- 23 insurance or the law was changed. Therefore,
24 Q Areyoulooking at Exhibit 3? 24 there was afiling made at that time.
25 A I'mlooking at Exhibit 3. August 1, 2003 formal 25
Page 40 Page 41
1 BY MS ROSS 1 MR. SEESE: | object to that as beyond
2 Q Andyou arereferencing an August 1, 2003 letter 2 the scope. It'salso subject to an agreement by
3 to Christine Beyrent at Riverstone Claims 3 counsdl that we would respond by interrogatory,
4 Management, isthat correct? 4 50 | instruct the witness not to answer.
5 A Yes, and that'sadifferent -- I'm sorry. There 5 MS. ROSS: Our understanding of our
6 was asimilar letter sent to Columbia. 6 agreement was that you would respond by
7 Q And soisyour answer that there was achangein 7 interrogatory prior to this deposition. |
8 the law? Isthat correct? 8 recognize we have a disagreement of our agreement
9 A Thatiscorrect. 9 on that.
10 Q Prior tothe changein the law, did Madison-Kipp 10 MR. SEESE: We do have a disagreement of
11 ever provide a notice of occurrenceto 11 the agreement or about whether an agreement
12 Continental Casualty Company? 12 exists, but yes.
13 A Not to my knowledge. 13 MS. ROSS: Were you instructing him not
14 Q Did Madison-Kipp ever provide a notice of 14 to answer?
15 occurrence to Columbia Casuaty Company relating | 15 MR. SEESE: | did. Yes, | maintain the
16 to the Madison-Kipp facility? 16 instruction not to answer.
17 MR. SEESE: Object to the form of that 17 BY MS ROSS
18 asvague asto time. 18 Q Did Madison-Kipp incur defense costs between 1994
19 MS. ROSS: At any point prior to 19 and 2003?
20 August 1, 2003. 20 A Both defense and indemnity. We incurred
21 THE WITNESS: Not to my knowledge. 21 approximately $565,000 as outlined in Tab No. 5.
22 BY MS ROSS: 22 Q And that $565,000 is both defense and indemnity?
23 Q Between 1994 and 2003, what actions did 23 A | bdlieve so, yes.
24 Madison-Kipp take in response to the 1994 DNR 24 Q Andit'sprior to what date?
25 letter? 25 A It'scosts prior to 2009, 2009 and older.
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20 BY MS.ROSS

Page 42 Page 43
1 ‘Q S0 $565,000 in defense and indemnity was incurred 1 system, which is now obsolete, prior to 2001.
2 by Madison-Kipp prior to 2009. Isthat your 2 Q Didyou attempt to do that?
3 testimony? 3 A  Yes wedid.
4 A Yesitis 4 Q Andwhat did you find out?
5 Q How much of that defense and indemnity was 5 A Wewere unableto resurrect any of the
6 incurred prior to August 1, 20037 6 information.
7 A I'mnot prepared to answer that question. We 7 Q Do you have any estimate of the amount of defense
8 have the detail here that goes back to 2001, 8 or indemnity that Madison-Kipp incurred between
9 which isthe total of $565,000. Ther€'sa 9 1994 and 2001 relating to contamination at the
10 mixture. 10 Madison-Kipp facility?
11 Q Werethere costsincurred between 1994 and 2001 11 A No, I'm not aware.
12 relating to contamination at the Madison-Kipp 12 Q | assume Madison-Kipp is not seeking any coverage
13 facility? 13 for the defense or indemnity that it allegedly
14 A I'mnot aware. 14 incurred between 1994 and 2001, is that correct?
15 Q Sotothe best of your knowledge, there were no 15 MR. SEESE: Object to form and
16 costsincurred in that time period? 16 foundation, also beyond the scope. Subject to
17 MR. SEESE: Object to the form of that, 17 that, you can answer.
18 misstates his testimony. Y ou can answey. 18 THEWITNESS: I'm not aware.
19 THEWITNESS: I'm not aware. 19 BY MS ROSS

20 Q Between August 1, 2003 and July 2011, what

21 Q Doesthat mean you don't know one way or the 21 communications were there between Madison-Kipp
22 other? 22 and Continental Casualty Company concerning the
23 A | do not know oneway or another. 23 contamination at the Madison-Kipp facility?
24 Q How would you find out? 24 A Arewereferring to Item 3 in the binder?
25 A Wewould have to go back to the old financia 25 I'm asking my question. If you need to refer to
Page 44 Page 45
1 something, you are welcome to do so. 1 you. Would you reread the question for me,
2 A All correspondence isincluded in the binder 2 plesse.
3 under Tab 3 for Continental and No. 8, correct? 3 COURT REPORTER: "Wédll, I'm asking you a
4 MR. SEESE: Y ou haveto answer her. 4 pretty specific question without -- Y ou can look
5 THE WITNESS. No. 3and No. 8. All 5 a anything you want to look at, but my question
6 communications, as defined earlier, are 3, 7 and 6 to you is what communications were there between
7 8. They all refer to the question that's posed. 7 Madison-Kipp and Continental Casualty Company
8 BY MS. ROSS: 8 between August 1, 2003 and July of 2011
9 Q Widll, I'masking you apretty specific question 9 concerning contamination at the Madison-Kipp
10 without -- Y ou can look at anything you want to 10 facility, July 19, 2011."
11 look at, but my question to you is what 11 THE WITNESS: Okay. We havethe letter
12 communications were there between Madison-Kipp | 12 dated August 1, No. 3, from David Crassto CNA
13 and Continental Casualty Company between 13 Insurance, John Walter Williams, in reference to
14 August 1, 2003 and July of 2011 concerning 14 the Waubesa Street site. On July 25, 2011 a
15 contamination at the Madison-Kipp facility, 15 letter from David Crassto, again, CNA Insurance,
16 July 19, 2011. 16 John Walter Williams, and that included the
17 MR. SEESE: | just want to make sureyou 17 August 1, 2003 letter. There was aletter from
18 are talking about contamination regarding 18 David Crassto a Gina Marsari, Resolute
19 environmental contamination at the facility, not 19 Management.
20 contamination regarding things sent el sawhere. 20 BY MS. ROSS
21 Isthat fair? Isthat the question? 21 Q What dateisthat?
22 MS. ROSS: Right. That's the question. 22 A October 21, 2011.
23 MR. SEESE: Do you understand her 23 Q I'mnot trying to interrupt you, but I'm looking
24 guestion? 24 for communications between August 1, 2003 and
25 THE WITNESS: Yes, | believe so. Thank 25 July 24, 2011.
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Page 46 Page 47
1 ‘A | believe then the only would be the August 1, 1 it says, "We hereby place your company on notice
2 2003 letter in reference to the Madison property. 2 of aclaim for defense and indemnity obligations
3 Q Sobetween August 1, 2003 and July 25, 2011, 3 stemming from liabilities that have been and will
4 Madison-Kipp did not communicate with Continental 4 beincurred by your insured in response to and as
5 Casualty Company in any way concerning the 5 aresult of WDNR's demands with respect to this
6 contamination at the Waubesa Street facility, is 6 site" Do you seethat?
7 that correct? 7 A Yes
8 A Other than the August 1, 2003 |etter, to my 8 Q Andthenit says, "We request that your company
9 knowledge there was no other communication. 9 analyze this matter and accept duties of defense
10 Q Therewasno oral communication of any type, is 10 and then indemnity owed under the CGL and/or
11 that correct? 11 umbrellapolicies." Do you see that?
12 A Not to my knowledge. 12 A Yes
13 Q Of the $565,000 in defense and indemnity that 13 Q Now you understand that to be a demand by
14 Madison-Kipp incurred during that period of time, 14 Madison-Kipp to Continental Casualty Company and
15 were any of the bills for those $565,000 ever 15 Columbia Casualty Company to accept defense and
16 forwarded to Continental Casualty Company? 16 indemnity with respect to the Waubesa site, is
17 MR. SEESE: Object to the form of that. 17 that correct?
18 Y ou can answe. 18 A Yes
19 THE WITNESS: Not to my knowledge. 19 Q With respect to the next sentenceiit says, "We
20 BY MS ROSS 20 will provide you with further information asiit
21 Q IntheAugust 1, 2003 letter that you reference 21 is developed in this matter." Do you see that?
22 to CNA Insurance Companies, can you look at 22 A Yes
23 Page 4 of that |etter, please. 23 Q Priorto Jduly of 2011, did Madison-Kipp ever
24 A Yes 24 provide Continental Casualty with further
25 Q Inthenext to the last paragraph of the letter 25 information asit was developed in this matter?
Page 48 Page 49
1 MR. SEESE: Object to the form of that. 1 MR. SEESE: Objection, beyond the scope.
2 Subject to that, you can answer. 2 Subject though that, you can answer.
3 THE WITNESS: Not that I'm aware. 3 THE WITNESS: Not to my knowledge.
4 BY MS. ROSS: 4 BY MS ROSS
5 Q What communications did Madison-Kipp have with 5 Q Did Madison-Kipp ever discuss any actionsiit
6 Columbia Casualty Company between August 1, 2003| 6 intended to take with respect to the Madison-Kipp
7 and July 19, 2011? 7 site with Continental Casuaty Company between
8 A I'mnot aware of any. 8 2003 and July of 2011?
9 Q And Madison-Kipp also did not submit any invoices| 9 A I'm not aware of any.
10 to Columbia Casualty Company, is that correct? 10 Q Did Madison-Kipp ever discuss any actionsiit
11 A Not that I'm aware of. 11 intended to take with respect to the Madison-Kipp
12 MR. SEESE: When you get achance, I'd 12 site with Columbia Casuaty Company between 2003
13 like to take a break whenever it's okay. 13 and July of 20117
14 MS. ROSS: | will get through a couple 14 A I'm not aware of any.
15 more questions, unless you want it right this 15 Q WasMadison-Kipp aware in August of 2003 that
16 minute. 16 Columbia Casuaty Company had not located any of
17 MR. SEESE: No, that's okay. 17 the policies Madison-Kipp claimed it had issued?
18 BY MS ROSS 18 MR. SEESE: Object to form. Also beyond
19 Q Did Madison-Kipp ever seek approval from 19 the scope. Subject to that, you can answer.
20 Continental Casuaty Company for incurring any 20 THE WITNESS: Not to my knowledge.
21 expense between 2003 and July of 20117 21 MS. ROSS: Okay. Let'stakeashort
22 A I'mnot aware of any. 22 break.
23 Q Did Madison-Kipp ever seek approval for incurring | 23 (A recesswastaken.)
24 any expense between 2003 and July of 2011 from 24 BY MS ROSS
25 Columbia Casuaty Company? 25 Q Mr. Danid, when did you start at Madison-Kipp?
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Page 50 Page 51
1 ‘A March of 2002. 1 having communications with Continental Casualty
2 Q Andinwhat position? 2 Company or Columbia Casualty Company between
3 A Ascontroller. 3 August 1, 2003 and July of 2011?
4 Q How long did you remain controller? 4 MR. SEESE: | object to the form of
5 A For approximately one year. 5 that. Also object to the extent it callsfor
6 Q And then what position did you undertake? 6 privilege. Y ou may answer the question, but do
7 A VP of Finance. 7 not disclose attorney-client privileged
8 Q Haveyou been the VP of Finance ever since then? 8 communication.
9 A That iscorrect. 9 THE WITNESS: Not to my knowledge.
10 Q Why didn't Madison-Kipp provide any further 10 BY MS ROSS
11 information to Continental Casualty or Columbia 11 Q Canyoulook at that August 1, 2003 letter,
12 Casualty Company between August 1, 2003 and July | 12 please, that isunder Tab 3in your -- in the
13 of 2011? 13 binder that is Exhibit 3. That letter identifies
14 MR. SEESE: | object to that. It cdls 14 specific Continental Casualty Company CGL and
15 for attorney-client privileged communications. | 15 umbrella policies, isthat correct?
16 instruct the witness to answer, but in doing so, 16 A That iscorrect.
17 do not disclose attorney-client privileged 17 Q Anditidentifies policies under Continental
18 communications. 18 Casualty Company that go between 1981 and 1987.
19 THE WITNESS: I'm not sure. 19 Do you seethat?
20 BY MS. ROSS: 20 A | seethat, yes.
21 Q Isthere any information you are not providing 21 Q Anditincludes certain primary policiesissued
22 because of the instruction not to answer? 22 by Continental Casualty Company, isthat right?
23 A No. 23 MR. SEESE: Object to theform. You an
24 Q Do you have -- Does Madison-Kipp have any 24 answer.
25 justification that you are aware of for not 25 THEWITNESS:. Yes.
Page 52 Page 53
1 BY MS ROSS 1 it parenthesesit says 1/1/82 to '83. Do you see
2 Q Butit doesn't include the primary policy from 2 that?
3 1983 to 1984, does it? 3 A Yes
4 A What time period? 4 Q Do you know what kind of policy that is?
5 Q 1/1/83to 1/1/84, primary palicy. 5 A | donot.
6 A Thereisapolicy listed on the first page 6 MR. SEESE: Object to form, beyond the
7 covering that time period. 7 scope. Subject to that, you can answer.
8 Q Do you know whether that's a primary policy or an 8 THE WITNESS: | do not.
9 excess policy? 9 BY MS ROSS
10 A Itisgrouped under the Continental Casualty CGL 10 Q Do you know -- Have you ever seen acopy of that
11 and umbrellapolicies. 11 policy?
12 Q Sodo you know whether it'sa primary policy or 12 MR. SEESE: Same objection. You can
13 an excess policy? 13 answer.
14 A | do not know. 14 THE WITNESS: Not to my knowledge.
15 Q Do you know of any other noticethat Madison-Kipp | 15 BY MS. ROSS:
16 gave of contamination at the Waubesa Street 16 Q Do you have any information concerning the terms
17 facility under the 1983 to '84 primary policy? 17 and conditions of that policy under which
18 A Beyond -- 18 Madison-Kipp provided notice?
19 MR. SEESE: Object to the form of that. 19 MR. SEESE: Can you read that back?
20 Go ahead. Y ou can answer. 20 COURT REPORTER: "Do you have any
21 THE WITNESS: Beyond the August 1, 2003 21 information concerning the terms and conditions
22 letter, I'm not aware. 22 of that policy under which Madison-Kipp provided
23 BY MS ROSS 23 notice?'
24 Q Theletter on the second page -- just aminute -- 24 THE WITNESS: Yes, that question is
25 on the second page lists Policy 1781934, and then 25 subject to the protective order, and so I'm going
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Page 54 Page 55
1 to instruct the witness not to answer. 1 A Yes | seethat.
2 BY MS. ROSS 2 Q Anditlists datesfrom 1/1/81 through 1/1/84.
3 Q Doyou seeinthefourth line on Page 2 a Policy 3 Do you seethat?
4 No. 1781806 and then in parentheses 1/1/81 to 4 A Yes | seethat.
5 '82? Do you seethat? 5 Q Now there's no ligting of any Columbia policy for
6 A Yes | do. 6 198010 '81, isthere?
7 Q Do you know what kind of policy that alegedly 7 A That'scorrect.
8 is? 8 Q Did Madison-Kipp have the 1980 to '81 Columbia
9 MR. SEESE: Objection, beyond the scope. 9 policy in August of 2003?
10 Subject to that, you can answer. 10 MR. SEESE: Object to form and
11 THE WITNESS: No, | do not. 11 foundation. Also beyond the scope. Subject to
12 BY MS ROSS 12 that, you can answer.
13 Q Haveyou ever seen acopy of that policy? 13 THEWITNESS: I'm not aware.
14 MR. SEESE: Same objection. 14 BY MS ROSS
15 THE WITNESS: No, | have not. 15 Q Do you have any understanding concerning why
16 BY MS ROSS 16 Madison-Kipp did not provide notice under the
17 Q Haveyou -- Do you know anything about theterms | 17 1980 to '81 Columbia policy in the August 1, 2003
18 and conditions of that policy? 18 letter?
19 MR. SEESE: | instruct the witness not 19 A No.
20 toanswer. That topic isthe subject of a 20 Q Do you have any understanding concerning why
21 protective order. 21 Madison-Kipp never sent billsto Continental or
22 BY MS ROSS 22 Columbia between August 1, 2003 and July of 2011?
23 Q With respect to Columbia Casualty Company, under | 23 A I'mnot aware.
24 the August 1, 2003 letter it lists three policy 24 Q Do you have any understanding concerning why
25 numbers. Do you seethat? 25 Madison-Kipp did not discuss potential remedial
Page 56 Page 57
1 options with Continental Casuaty Company or 1 MS. ROSS: Four.
2 Columbia Casualty Company between August 1, 2003| 2 MR. SEESE: Okay.
3 and July of 2011? 3 THE WITNESS: Topic 4. At thistime the
4 MR. SEESE: Object to the form of that. 4 factua basis of MKC's claim that neither
5 Subject to that, you can answer. 5 Continental nor Columbia suffered prejudiceis
6 THE WITNESS: Not to my knowledge. 6 that MK C provided notice to Continental and
7 BY MS.ROSS 7 Columbiaon August 1, 2003. Neither Continental
8 Q DoesMadison-Kipp claim that itsfailure to 8 nor Columbia responded to that notice. Asa
9 provide timely notice did not prejudice 9 result, neither Continental nor Columbia can
10 Continental Casuaty Company? Isthat aclaim by 10 claim prejudice as aresult of what happened at
11 Madison-Kipp? 11 the site from August 1, 2003 through July 25,
12 MR. SEESE: | object to the form of 12 2011. In addition, when MKC first received
13 that. | also object as beyond the scope. 13 notice of the DNR's claim in 1994, there was no
14 Subject to that, you can answer. 14 insurance coverage for such claims. Thereisno
15 THEWITNESS: Do you have a specific 15 indication that Continental or Columbiawould
16 topic you are referring to? 16 have done anything other than deny MKC's claim
17 MS. ROSS: It'swithin the topics. 17 had MK C given notice to Continentd and Columbia
18 MR. SEESE: Which topic? 18 in 1984.
19 MS. ROSS: I'm not going to get into a 19 BY MS. ROSs
20 discussion with you. 20 Q Areyou reading from something?
21 MR. SEESE: Wéll, it'sa 30(b)(6) 21 A Yes | am.
22 deposition. 22 Q What are you reading from?
23 MS. ROSS: That'sright. 23 A A response, forma response.
24 MR. SEESE: | want to know what topic we 24 Q A formal response drafted by whom?
25 areon. 25 A Our lega counsd.
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Page 58 Page 59
1 ‘Q Soyour counsel wrote out your answer for you, is| 1 not disclose attorney-client privileged
2 that right? 2 communications. If you can respond to that
3 A Thatiscorrect. 3 without disclosing attorney-client privilege, you
4 MS. ROSS: Can | have acopy of that, 4 can answer.
5 please? 5 THE WITNESS: | choose not to respond.
6 MR. SEESE: You can. 6 BY MS ROSS
7 BY MS.ROSS 7 Q Areyou choosing not to respond because the only
8 Q Doesyour copy have handwriting on it? 8 information is information that your counsel has
9 A It hasone sentence. 9 instructed you not to answer?
10 Q Andwhat doesit say? 10 MR. SEESE: Object to the form of that,
11 A "What topics are we addressing.” 11 and also repesat the instruction that to the
12 MS. ROSS: And can you hand your copy to | 12 extent that question callsfor the disclosure of
13 the court reporter, please. Could the court 13 attorney-client privileged information, you are
14 reporter please mark this as Exhibit 7. 14 not to answer.
15 (Exhibit 7 was marked.) 15 THE WITNESS: | choose not to answer.
16 BY MS.ROSS 16 BY MS ROSS:
17 Q Isthisathree-page document, Mr. Daniel? 17 Q I'mtrying to understand the basis for your
18 A Itisathree-page document. 18 choice. Isyour choice not to answer because you
19 Q Andisthisadocument that your counsel wrote 19 simply don't want to answer or because you
20 out for you? 20 believe that the information that you would
21 A Thatiscorrect. 21 provide would be privileged under your counsel's
22 Q Andwhat input did you haveinto theresponseon| 22 instruction?
23 Topic No. 4? 23 MR. SEESE: Object to form. You can
24 MR. SEESE: | object to that asit calls 24 answer.
25 for attorney-client privileged information. Do 25 THE WITNESS: | have no working
Page 60 Page 61
1 knowledge of any legal issuesin this situation, 1 Topic 4?
2 whether it's prejudiced or not. 2 A Not to my knowledge.
3 BY MS ROSS 3 Q Did anyone at Madison-Kipp have any input into
4 Q Okay. My question originally was what input, if 4 the response to Topic 10?
5 any, did you have to the response to Topic 4 that 5 A Not to my knowledge.
6 is set forth on Exhibit 7? 6 Q Did anyone at Madison-Kipp have any input into
7 MR. SEESE: | object to that to the 7 the response to Topic 13?
8 extent it callsfor attorney-client privileged 8 A Not to my knowledge.
9 communications. To the extent you can answer it 9 Q Now you say there's no indication that
10 without disclosing privileged communications, you 10 Continental or Columbiawould have done anything
11 may answer. 11 other than deny Madison-Kipp's claim had
12 THE WITNESS: Again, | choose not to 12 Madison-Kipp given notice to Continental and
13 answer that question. 13 Columbiain 1994. Isthat right?
14 BY MS.ROSS 14 A Thatiscorrect.
15 Q Didyou have any input into the answer on Topic 15 Q What isthe basisfor that statement?
16 4. That'sayesor ano. 16 A Asthelaw at that time did not cover that based
17 A No. 17 on the letter that was written.
18 Q Whenyou look a Topic 10, did you haveany input | 18 MR. SEESE: | will also object hereto
19 into the answer on Topic 10? 19 the extent thisis atopic that skirtsthe
20 A No. 20 attorney-client privilege, walks very closely to
21 Q Whenyou look at the responseto Topic 13, did 21 what's privileged and not, and so | instruct the
22 you have any input into the response to Topic 137 22 witnessin his answers do not disclose
23 A No. 23 attorney-client privileged communications.
24 Q Didanyone at Madison-Kipp, to the best of your 24 BY MS ROSS:
25 knowledge, have any input into the response to 25 Q Wasthere any attorney-client communication that

Hal ma- Ji | ek Reporti ng,

I nc. Experience Quality Service!

16 (Pages 58 to 61)
(414) 271- 4466




Kat hl een McHugh and Deanna Schnei der vs.

Case: 3:11-cv-00724-bbc Document #: 237 Filed: 04/10/13 Page 17 of 53

Madi son- Ki pp4/ 8/ 13

Deposition of Mark D. Dani el

Page 62 Page 63
1 you did not provide in response to the last 1 BY MS. ROSS
2 question? 2 Q At thetimethat Madison-Kipp gave notice to
3 MR. SEESE: Object to the form of that. 3 Continental and Columbia about the environmental
4 Subject to that, you can answer. 4 contamination at the Waubesa Street facility,
5 BY MS ROSS: 5 were there other environmental claims pending at
6 Q What I'mtrying to find out isisthere anything 6 that time?
7 that you didn't tell me because of the 7 A | donot believe so. If we go back to Item 3, we
8 instruction? 8 had the Refuse Hideaway, Amber Oil site. The
9 A Not to my knowledge, no. 9 Amber Oil site was an active site in 2003.
10 Q Isit Madison-Kipp's position that if it had 10 Q Do you know whether Refuse Hideaway Landfill was
11 submitted a bill to Continental or Columbia after | 11 an activity sitein 2003?
12 August 1, 2003, that bill would not have been 12 A I'mnot sure.
13 paid? 13 Q With respect to the Amber Oil site, that siteis
14 MR. SEESE: Object tothat. Callsfor a 14 referenced in the June 6, 2003 | etter that is
15 legal conclusion. Also it's beyond the scope of 15 behind Tab 3 in your binder, isthat correct?
16 any of the noticed topics. Subject to that, you 16 A Correct.
17 can answey, if you are able. 17 Q And Madison-Kipp provided notice of that claim on
18 THE WITNESS: Not to my knowledge. 18 June 6, 2003, isthat right?
19 BY MS. ROSS: 19 A That iscorrect.
20 Q Isit Madison-Kipp's position that if it had 20 Q Andit provided notice under the same policies
21 submitted invoices for remediation costs to 21 that it provided notice of the Waubesa Street
22 Continental Casualty Company after August 1, 22 site a couple of months later, isthat right?
23 2003, they would not have been paid? 23 A | have not checked each lineitem, but | would
24 MR. SEESE: Same abjections. 24 assume that it is the same policies.
25 THE WITNESS: Not to my knowledge. 25 Q Andin response to the Amber Qil site,
Page 64 Page 65
1 Continental Casualty Company indicated that it 1 respect to providing notice of claims?
2 had not -- it did not have any copies of the 2 MR. SEESE: Object to that to the extent
3 policies, isn't that right? 3 it callsfor attorney-client privileged
4 A | donot know. | do not know. 4 communications. Also, theterm "legal notice” is
5 Q InJune of 2003 Continental Casualty Company 5 aterm of -- the phrase "legal notice" isaterm
6 asked Madison-Kipp to provide copies of the 6 of art. It calsfor alega conclusion.
7 policiesthat it had, did it not? 7 Subject to that, you can answer.
8 A I'mnot aware of that. 8 THE WITNESS: Mr. Meunier isour
9 Q Who would know? 9 representative for the environmental issues.
10 MR. SEESE: Object to form and beyond 10 BY MS. ROSS:
11 the scope. 11 Q And hasMr. Meunier been your representative for
12 THE WITNESS: Lega counsd would bethe | 12 the environmental issues since you joined
13 other ones, as they were our representatives, and 13 Madison-Kipp?
14 they searched their files, so -- 14 A Yes
15 BY MS.ROSS 15 Q Do you know what happened with respect to the
16 Q Waél, were you responsible for insurance in June 16 Amber Oil site?
17 of 2003? 17 MR. SEESE: Objection, beyond the scope.
18 A Onago-forward basis, yes. 18 Subject to that, you can answer.
19 Q Sowereyou responsible for deciding that notice 19 THE WITNESS: The site was cleaned up
20 should be given of the Amber Oil site? 20 and there was a DNR release on that site.
21 A No, | wasnot. 21 BY MS.ROSS
22 Q Who was responsible for deciding that at 22 Q AndinAugust of 2003 did Madison-Kipp propose
23 Madison-Kipp? 23 entering into an Administrative Order of Consent
24 A It would have been Mr. Coleman and Mr. Meunier. | 24 under which Madison-Kipp would implement removal
25 Q And what was Mr. Meunier's responsibilities with 25 actions required by the EPA?
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Page 66 Page 67

1 MR. SEESE: Objection, beyond the scope. 1 BY MS ROSS

2 Subject to that, you can answer. 2 Q And with respect to the November 25, 2003 | etter,

3 THE WITNESS: | don't know the breadth 3 Madison-Kipp decided that -- it requests that its

4 and width of any agreementsin referenceto the 4 claim be closed, isthat correct?

5 Amber Qil site. 5 A That'scorrect.

6 BY MS ROSS 6 Q Andtheclaimthat it asked to be closed wasthe

7 Q Do you know that Madison -- Do you know whether 7 Amber Qil site claim, isthat right?

8 Madison-Kipp told Continental Casualty Company in 8 A That'scorrect.

9 November of 2003 that it was not seeking coverage 9 Q During this period of time between August 1, 2003
10 for the Amber Qil site under the Continental 10 and November 25, 2003, did Madison-Kipp ever once
11 policies? 11 say to Continental Casualty Company, "Hey, how
12 A I'mnot aware of -- 12 about that Waubesa Street site, you going to pay
13 MR. SEESE: What topic isthat on? 13 anything on that?' Did Madison-Kipp ever say
14 MS. ROSS: There are avariety of topics 14 anything during that time period?

15 that goes to, including other claims. 15 MR. SEESE: Object to the form of that,

16 MR. SEESE: Isit Continental? 16 argumentative. Subject to that, you can answer.

17 MS. ROSS: Continental. 17 THE WITNESS: Not to my knowledge.

18 THE WITNESS: In Section 7 and 8 there 18 BY MS ROSS

19 was correspondence with Columbia and Continental 19 Q Didthey ever say anything like that to Columbia

20 June 17, 2013, August 4, 2003 from Mr. Crassto 20 Casuaty Company?

21 Mr. Williams, September 8 from Mr. Crassto 21 MR. SEESE: Same objection.

22 Mr. Williams, and then Mr. Williams -- aletter 22 THE WITNESS: Not to my knowledge.

23 from Cynthia Smith to Mr. Williams November 25, 23 BY MS ROSS

24 2003 in reference to the site. 24 Q Atthesametimein the 2003, 2004 time frame,

25 25 there was aclaim at the Jepscor site, isn't that
Page 68 Page 69

1 right? 1 the instruction not to answer?

2 A Thatiscorrect. 2 MR. SEESE: Wéll, | object to the form

3 Q AndinAugust of 2004 Madison-Kipp told 3 of that, and | repesat the objection about not

4 Continenta not to take any further action with 4 disclosing -- not answering the question to the

5 respect to the Jepscor site, right? 5 extent it requires disclosure of attorney-client

6 A Thatiscorrect. 6 privileged information.

7 Q Andin November of 2004 Madison-Kipp told 7 MS. ROSS: It'sayesor ano.

8 Continental that the EPA was not pursuing aclaim 8 THE WITNESS: No.

9 with respect to Jepscor, is that right? 9 MS. ROSS: Thank you.

10 A Thatiscorrect. 10 BY MS. ROSs:

11 Q Now inthe conversations between May of 2004 and| 11 Q Other than Continental and Columbia, who else did
12 November of 2004, did Madison-Kipp ever raiseany | 12 Madison-Kipp provide notice to of the Waubesa

13 question about Continental Casualty Company's 13 Street contamination?

14 defense or indemnity with respect to the Waubesa 14 A United States Fire Insurance Company and Kemper
15 site? 15 Insurance Companies.

16 A Not to my knowledge. 16 Q Canyoulook at your Tab 22. Do you see about 20
17 Q Why not? 17 pages in there'sthe August 1, 2003 letter from

18 MR. SEESE: Object to that to the extent 18 Michael Best to Kemper relating to the Waubesa

19 it callsfor alegal conclusion and instruct the 19 Street Facility?

20 witness not to answer to the extent it requires 20 A What wasthe date of that, please?

21 disclosure of attorney-client privileged 21 Q August 1, 2003.

22 communication. 22 A Yes

23 THE WITNESS: | have no knowledge. 23 Q Inthisletter, this August 1, 2003 letter to

24 BY MS ROSS 24 Kemper, you list one policy number. Do you see
25 Q Areyou failing to provide any testimony based on 25 that?
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Page 70 Page 71
1 ‘A Yes 1 foundation of that. Also beyond the scope of the
2 Q Andthat's FIM008598, isthat right? 2 deposition notice and beyond the scope on which
3 A That's correct. 3 he's been designated. Subject to that, you can
4 Q Do you know what kind of apolicy that is, 4 answer.
5 whether it's a primary umbrellaor an excess 5 THE WITNESS: The breadth of my
6 policy? 6 knowledge is outlined here in these documents
7 MR. SEESE: Objection, beyond the scope. 7 with the letter dated August 1, 2003.
8 Subject to that, you can answer. 8 BY MS. ROSS
9 THE WITNESS: | don't know. 9 Q Canyoulook at your Tab 20 and 21.
10 BY MS. ROSS 10 A Yes
11 Q Do you know whether it was agenerd liability 11 Q What doestheinformationin Tab 20 and 21 --
12 policy? 12 What were you attempting to capture behind Tab 20
13 MR. SEESE: Same objection. 13 and 21?
14 THE WITNESS: | don't know. 14 A All communications between Madison-Kipp and
15 BY MS ROSS 15 American Motorists Insurance Company concerning
16 Q Now Madison-Kipp knew that Kemper had issued | 16 the environmental contamination at the
17 other policiesin August of 2003, did they not? 17 Madison-Kipp facility and the Lumbermens Mutual
18 MR. SEESE: Object to the formand 18 Casualty Company concerning the environmental
19 foundation of that. Also beyond the scope. 19 contamination at the Madison-Kipp facility.
20 Subject to that, you can answer. 20 Q Anything else?
21 THE WITNESS: Not to my knowledge. 21 A That'sit.
22 BY MS ROSS: 22 Q Thefird letter that you have thereison
23 Q What policies do you understand that Kemper 23 March 27, 1992, aletter from Kemper Nationa
24 issued to Madison-Kipp? 24 Insurance Company to Mr. Riesen a Madison-Kipp
25 MR. SEESE: Object to the formand 25 Corporétion, isthat correct?
Page 72 Page 73
1 A Yes, that's correct. 1 MR. SEESE: Object to form and
2 Q Andinthat letter Kemper indicates to you that 2 foundation. Also beyond the scope. Subject to
3 it -- after an exhaugtive search, they have 3 that, you can answer.
4 failed to locate any palicies, isthat right? 4 THE WITNESS: Not to my knowledge.
5 A Yes 5 BY MS. ROSS
6 Q Andthisrelatesto multiple sitesin the Madison 6 Q Not to my knowledge what?
7 areg, isthat right, claimsrelating to multiple 7 A | haven't contacted him or talked to him.
8 sitesin the Madison area? 8 Q Sodo you know whether any of the statements made
9 A That'swhat the definition of thissitein this 9 in the statement of Mr. Maloney are correct or
10 letter indicates, yes. 10 incorrect?
11 Q Do you know where those multiple sites are? 11 MR. SEESE: Object to form and
12 A | have no knowledge of that. 12 foundation. Also beyond the scope. Subject to
13 Q Okay. Thenimmediately behind that isa 13 that, you can answer.
14 statement of Jack J. Maoney. Do you seethat? 14 THE WITNESS: | can't answer that.
15 A Yes 15 BY MS ROSS
16 Q Andwho was Mr. Maoney? 16 Q With respect to Paragraph 6 of Mr. Maoney's
17 A By reading the second paragraph here, he was 17 statement, he indicates that beginning in 1960
18 employed as an agent in the Kemper Insurance 18 Madison-Kipp had a comprehensive general
19 Agency in Milwaukee, it's successor, from 1960 19 liahility policy with American
20 through 1990. 20 Motorists/Lumbermens Mutual in at least the
21 Q And haveyou ever spoken to Mr. Maoney? 21 following amounts: 100,000 per occurrence,
22 A | havenot, no. 22 300,000 annual aggregate and 100,000 property
23 Q Do you have any knowledge concerning whether the | 23 damage. Do you see that?
24 statements made by Mr. Maoney are correct or 24 A Yes
25 incorrect? 25 Q Do you know whether -- Isthat Madison-Kipp's
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Page 74 Page 75
1 position, that Madison-Kipp had a 1 Subject to that, you can answer.
2 comprehensive -- had comprehensive general 2 THE WITNESS: Not to my knowledge.
3 liability policies with Kemper beginning in 1960? 3 BY MS ROSS:
4 MR. SEESE: Object to that as beyond the 4 Q Thenext letterisaMay 5, 1992 |etter from Mr.
5 scope. It also calsfor alega conclusion. 5 Riesen to Mr. Plank, the environmental claim
6 Subject to that, you can answer. 6 administrator, asking, among other things, that
7 MR. WEISS: Object to form and 7 Kemper attempt to find policies for Madison-Kipp,
8 foundation. 8 isthat correct?
9 THE WITNESS: | have no knowledge of 9 A That's correct.
10 that. 10 Q Did Kemper ever respond to that request?
11 BY MS. ROSs 11 MR. WEISS: Object to foundation, form.
12 Q Thenext letter inthisisan April 13, 1992 12 THE WITNESS: | have no knowledge.
13 letter from John Conway, general counsdl of 13 BY MS ROSS
14 Kemper Nationd Insurance Companies, to Reid 14 Q Canyou go to the January 1993 letter. Do you
15 Coleman. Do you seethat? 15 see that it attaches a non-waiver agreement
16 A Yes 16 relating to the Refuse Hideaway Landfill site?
17 Q Thisletter describes an agreement between Kemper | 17 A Yes
18 and Mr. Coleman concerning the manner in which 18 Q Do you know whether that non-waiver agreement was
19 clamswill be handled. Do you see that? 19 ever signed?
20 A Yes 20 A | have no knowledge.
21 Q Do you know whether there are any other 21 Q Canyou look at the document that's immediately
22 agreements between Madison-Kipp and Kemper 22 behind that, January 12, 1993. There'sa
23 concerning the manner in which claims will be 23 non-waiver agreement that is signed by
24 handled? 24 Lumbermens. Do you see that?
25 MR. SEESE: Objection, beyond the scope. 25 A Yes
Page 76 Page 77
1 Q And thenimmediately following that there's some 1 owned by Lumbermens, then yes.
2 red lining, marking, on a document similar to 2 Q You see an agreement between Madison-Kipp,
3 that? 3 Lumbermens Mutual Casualty Company and American
4 A Um-hum, yes. 4 Motorists Insurance Company?
5 Q Andthenimmediately behind that isaMarch 1, 5 A Yes
6 1993 letter from Kemper saying, "We haven't 6 Q And under that agreement Madison-Kipp and
7 received a signed copy of the non-waiver 7 Lumbermens and Amico agreed to cooperatein
8 agreement.” Do you see that? 8 information and exchange information relating to
9 A Yes 9 the Refuse Hideaway Landfill site, is that right?
10 Q I'msorry. Didyou answer the last question? 10 A Yes
11 A Yes I'msorry. 11 Q Wasany similar kind of agreement ever reached
12 Q | apologize. Thenthere'san April 5, 1993 12 with Kemper with respect to the Waubesa site?
13 letter from Kemper to Mr. Hanson a Michael Best | 13 A Inaletter dated August 1, 2003, Kemper Company
14 inquiring as to whether Madison-Kipp wasgoingto | 14 with Waubesa Street from Mr. Crass to Kemper,
15 execute the non-waiver agreement. Do you see 15 followed on with further correspondence July of
16 that? 16 2011 referring back to the August 1, 2003.
17 A Yes 17 MR. SEESE: Do you understand the
18 Q Andthenthereisaletter or amessage dated 18 guestion she's asked you?
19 April 12, 1993 enclosing the signed origina 19 THE WITNESS: Yes, | think so.
20 non-waiver agreement. Do you seethat? 20 MR. SEESE: Okay.
21 A Yes 21 THE WITNESS: | do not believe so.
22 Q SoMadison-Kipp ultimately entered into a 22 BY MS. ROSS
23 non-waiver agreement with Kemper concerningthe | 23 Q Canyou look back at the November 5, 1993 letter
24 Refuse Hideaway Landfill site. Do you seethat? 24 from Michael Best to Kemper?
25 A | seealumbermens agreement, and if Kemperis | 25 A What wasthe date? I'm sorry.
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Page 78 Page 79
1 ‘Q November 5, 1993. 1 MR. WEISS: Object to form and
2 A I'm having difficulty finding my -- And we're 2 foundation.
3 referencing the Madison fecility, is that 3 THE WITNESS: December 9, 1993 response
4 correct? 4 from Maria McGrath to Mr. Sweeney.
5 Q No, it references the Refuse Hideaway claim. 5 BY MS. ROSS
6 A Thank you. 6 Q Andthat letter requests a meeting, is that
7 Q OnPage 2 of that letter in the first full 7 right?
8 paragraph it says, "Madison-Kipp requests that 8 A Thatiscorrect. Subsequent letters of
9 Kemper immediately accept its duty to defend and 9 December 9 and January 10, 1994. Meeting minutes
10 indemnify Madison-Kipp for the costs associated 10 from a January 20th meeting, and then
11 with the Refuse Hideaway. Asyou are probably 11 Mr. Sweeney's follow-up letter January 24, 1994
12 aware, Wisconsin law supportstheinsured'sright | 12 to Lawrence Zelle, and aresponse from Mr. Zelle
13 to defense and indemnity for environmental 13 on January 28, 1994.
14 claims. Until Kemper accepts these duties, 14 Q Wi, let's stop there for aminute. Inthe
15 Madison-Kipp reservestheright to act in its 15 January 10, 1994 letter, Lisa Keyes from Michael
16 best business judgment in conducting 16 Best indicates that she and Mr. Sweeney were
17 investigative and cleanup activities, including 17 available for ameeting on January 20th to
18 negotiations with other PRPs and the EPA." Do 18 discuss insurance coverage issues. Do you see
19 you seethat? 19 that?
20 A Yes 20 A Yes
21 Q Did Kemper accept its defense and indemnity 21 Q And then about two pages back there's an agenda
22 obligations as demanded by Madison-Kippinthe | 22 for a January 20th meeting. Do you see that?
23 November 5, 1993 |etter? 23 A Yes
24 MR. SEESE: Object to form and scope. 24 Q And then ther€'s the January 24, 1994 |etter from
25 Subject to that, you can answer. 25 Mr. Sweeney to Mr. Zelleat Zelle & Larson, is
Page 80 Page 81
1 that right? 1 files, isthat correct?
2 A Yes 2 A Yes
3 Q And Mr. Zélle represented the Kemper Insurance 3 Q Itwaskept in the ordinary course of business at
4 Companies, right? 4 Madison-Kipp?
5 A Yes 5 A That's beyond my knowledge.
6 Q And Mr. Sweeney in hisletter says, "It's our 6 Q Indeed, dl of the documents under 20 and 21 are
7 understanding that Kemper issued comprehensive 7 |etters that were kept by Madison-Kipp in their
8 genera liability policies and umbrella policies 8 files, isthat right?
9 to Madison-Kipp during the years 1970 through 9 A That's beyond my knowledge.
10 1981." Do you seethat? 10 Q Widl, wheredid they come from? | thought you
11 A Yes 11 told me they came from Madison-Kipp's files.
12 Q Andthen he says, "We further understand that it 12 A Using legal counsd part of our search wasto
13 is Kemper's position that therewas apalicy in 13 aso look at the Michael, Best & Friedrich files
14 1981 through 1982 which was not renewed by 14 in these cases, so they may have come from the
15 Madison-Kipp." Do you seethat? 15 Michael, Best & Friedrich files.
16 A Yes 16 Q With respect to the letter from Mr. Zelleto
17 Q Andthen Mr. Sweeney said that Kemper agreedto | 17 Mr. Sweeney, in the second paragraph it says, "It
18 provide al of the information regarding its 18 appears | was mistaken in my recollection of the
19 insurance policiesin its possession. Do you see 19 earliest year for which we have any policy
20 that? 20 information. The records reflect that the first
21 A Yes 21 policy was for the period effective /1/71
22 Q Then canyoulook at the |etter from Mr. Zelle 22 through 1/1/72. There does not appear to have
23 dated January 28, 1994. 23 been apolicy for the year 1970, and | want to
24 A Okay. Yes. 24 clarify that point because of the reference to a
25 Q Now thisisaletter that was in Madison-Kipp's 25 1970 policy in your January 24 letter.” Do you
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Page 82 Page 83
1 seethat? 1 A I'massuming they were attached with the Zelle
2 A Yes 2 letter to Mr. Sweeney.
3 Q And then he goes on to say, "Furthermore, | 3 Q And those documents reflect Kemper's cards on
4 believe | stated during our mesting that the last 4 various policiesissued to Madison-Kipp between
5 policy year for which we had any informationwas| 5 1970 and 1981, isn't that right?
6 1/1/80 to 1/1/81, and the records for that policy 6 MR. WEISS: Object to form and
7 year indicate that it was not renewed.” Do you 7 foundation.
8 seethat? 8 THE WITNESS:. The dates on the cards
9 A Yes 9 appear to cover years'71 -- January 1 of
10 Q Andthen heindicates alittle further downin 10 71 through January 1, 1981.
11 this letter, "I believe the records that | am 11 BY MS. ROSS.
12 providing to you will illustrate what | was 12 Q And each of these cards contain policy numbers,
13 saying. | want to makeit clear, however, that 13 isn't that correct?
14 it is not Kemper's position that there was a 14 MR. WEISS: Object to form.
15 policy n 1981 through ‘82 whichwasnot renewed | 15 BY MS. ROSS
16 by Madison-Kipp." Do you seethat? 16 Q For example, on thefirst page, if you look at
17 A Yes 17 the 1980 to '81, which is at the bottom of the
18 Q And attached to this |etter are the documents 18 page, thereisa-- there are Policy Nos.
19 that Kemper provided to Madison-Kipp, isthat 19 0Y M 398803 and 9Y M 398803, isthat right?
20 correct? 20 MR. WEISS: Object to form, foundation.
21 MR. WEISS: Object, foundation, form. 21 Go ahead.
22 THE WITNESS: | do not know. 22 THE WITNESS: Those are the numbers that
23 BY MS ROSS: 23 are on the cards, yes.
24 Q Widl, where did the documentsthat are attached | 24 BY MS. ROSS:
25 to thisletter come from, do you know? 25 Q AnditasoincludesBI limitsand PD limits,
Page 84 Page 85
1 correct, at 500/500,000 for BI limits and 1 about. Do you see that?
2 100/100,000 for PD limits? 2 A Yes
3 MR. WEISS: Same objections. 3 Q Andthen asyou go back behind that, thereisa
4 THE WITNESS: That's what the cards 4 February 7, 1997 letter from Mr. Porten at Kemper
5 indicate, yes. 5 to Mr. Sweeney. Do you see that document?
6 BY MS.ROSS 6 A Yes
7 Q Now if you go to the letter to Kemper on 7 Q Now inthat letter in the second paragraph it
8 August 1, 2003, why didn't Madison-Kipp list all 8 indicates that Madison-Kipp and Kemper have been
9 the policy numbers and al of the dates that it 9 cooperating in the accumulation of information in
10 had in its possession in the August 1, 2003 10 connection with certain activities by the EPA and
11 letter to Kemper? 11 the DNR pursuant to a non-waiver agreement, and
12 MR. SEESE: Object to form, foundation, 12 it says -- and then thisis aquote, "And with
13 scope. Subject to that, you can answer. 13 the understanding that Madison-Kipp Corporation
14 MR. WEISS: Object to form, foundation. 14 does not expect Amico or LMC to take aposition
15 THE WITNESS: | do not know. 15 with respect to any issues of insurance coverage
16 MS. ROSS: Could the reporter please 16 or to take any other action apart from receiving
17 mark as Exhibit 8 a multipage document dated 17 the information provided from time to time by
18 January 24, 1994 with a variety of other 18 Madison-Kipp Corporation." Do you see that?
19 documents al so attached behind it. 19 A | seethat, yes.
20 (Exhibit 8 was marked.) 20 Q Wasthat the agreement between Madison-Kipp and
21 BY MS ROSS 21 Kemper?
22 Q Mr. Danid, I'm showing you what has been marked | 22 MR. WEISS: Object to form, foundation.
23 as Exhibit 8, a multipage document the first page 23 MR. SEESE: Object, form and foundation.
24 of which reflect the January 24, 1994 |etter and 24 THE WITNESS: | don't know.
25 January 28, 1998 |etter that we were talking 25
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Page 86 Page 87
1 BY MS ROSS 1 BY MS ROSS
2 Q Who would know? 2 Q Canyoulook at the August 6, 1980 letter that's
3 A The partiesto the agreement, the waiver. 3 afew pages back in Exhibit 87
4 Q Who a Madison-Kipp would know? 4 A Yes
5 MR. SEESE: Objection, beyond the scope 5 Q Now thisisaletter from Margaret Larson at
6 and object to foundation. Subject to that, you 6 Madison-Kipp to Kemper Group, right?
7 can answer. 7 A Yes
8 THE WITNESS: Other than the two names| 8 Q Anditindicatesthat sheis putting Kemper on
9 gaveyou earlier, Mr. Coleman and Mr. Meunier, | 9 notice that when the underlying policy limits
10 don't know. 10 have been reached, our Lumbermens Mutual Casuaty
11 BY MS ROSS 11 Company Umbrella Policy No. 7SX20121 effective
12 Q Did Madison-Kipp decideit didn't want insurance | 12 April 2, 1977 to January 1, 1978 for $5 million
13 coverage from Kemper? 13 will provide coverage." Do you seethat?
14 MR. SEESE: Object to form and 14 A Yes
15 foundation. Also beyond the scope. Subject to 15 Q Do you know why that policy number was not listed
16 that, you can answer. 16 on the August 3, 2003 |etter to Kemper?
17 THE WITNESS: | have no knowledge asto 17 MR. SEESE: Object to form, foundation,
18 why it changed. 18 scope.
19 BY MS ROSS 19 MR. WEISS: Object to form, foundation.
20 Q With respect to the Waubesa Street facility, did 20 THE WITNESS: | have no knowledge.
21 Madison-Kipp decideit didn't want coveragefrom | 21 BY MS ROSS:
22 Kemper? 22 Q Did Madison-Kipp do a search for Kemper coverage
23 MR. SEESE: Same objections. 23 when they sent the letter, the notice letter, in
24 THE WITNESS: | have no knowledge of any | 24 20037
25 of that reasoning. 25 MR. SEESE: Object to the scope of that.
Page 88 Page 89
1 Subject to that, you can answer. 1 in August of 20037
2 THE WITNESS: | don't know. 2 THE WITNESS: Theré'san August 1, 2003
3 BY MS. ROSS 3 letter dated to a Christine Beyrent at Riverside
4 Q Do you know whether Madison-Kipp ever asked 4 or Riverstone Claims on the Waubesa Street
5 Michael Best for any information it had on the 5 facility.
6 insurance coverage issued by Kemper prior to the 6 BY MS ROSS
7 time that it sent the notice letter in August of 7 Q Andon Page4 of that letter you also demanded a
8 20037 8 defense and indemnity fromU. S. Fire --
9 MR. SEESE: | object to the scope of -- 9 Madison-Kipp also demanded a defense and
10 | object to that as beyond the scope of the 10 indemnity fromU. S. Fire, isthat right?
11 deposition. | aso object and instruct the 11 A Thatiscorrect.
12 witness not to answer to the extent it callsfor 12 Q What discussions were there at Madison-Kipp
13 the disclosure of attorney-client privileged 13 concerning whether to provide notice to any of
14 communications. If you can answer without 14 the insurers about the contamination at the
15 disclosing privileged information, you can 15 Madison-Kipp facility?
16 answe. 16 MR. SEESE: Objection, vague asto time
17 THE WITNESS: I'm not aware of any work [ 17 and instruct the witness not to answer to the
18 that was done on that matter. 18 extent it calsfor privileged communications.
19 BY MS. ROSS: 19 THE WITNESS: | have no knowledge of any
20 Q Didyoualso providenoticeto U. S. Firein 20 communication.
21 August of 2003? 21 BY MS. ROSS:
22 MR. SEESE: It'sTopic 9, | believe. 22 Q Areyou refusing to answer any portion of that
23 THEWITNESS: Topic 9. Onwhich point?| 23 question based on the instruction by your
24 MS. ROSS: On the Waubesa Street 24 counsel?
25 facility. Did you provide noticeto U. S. Fire 25 A No.
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Page 90 Page 91
1 ‘Q Who made -- Who a Madison-Kipp made the decision 1 and instruct the witness not to answer to the
2 concerning when to give notice of the 2 extent it calls for disclosure of privileged
3 environmental contamination at the Madison-Kipp 3 information.
4 facility? 4 BY MS. ROSS:
5 MR. SEESE: Objection, vague asto time. 5 Q Do you know who decided -- who at Madison-Kipp
6 It's also calling for attorney-client privileged 6 decided that Madison-Kipp would not submit any
7 communications. To the extent you can answer 7 billsto Continental Casualty Company or Columbia
8 without disclosing privileged information, you 8 Casudty Company between August of 2003 and July
9 may do so. 9 of 2011?
10 THEWITNESS: | do not know. 10 MR. SEESE: Object to form, foundation,
11 BY MS. ROSS: 11 calsfor privilege. Also, what topic are we on
12 Q Isthere any information you are not providing 12 now?
13 because of the instruction by your counsel? 13 MS. ROSS: It'sin the group of stuff.
14 A No. 14 | don't know.
15 Q Do you know when the person at Madison-Kipp who 15 BY MS. ROSS:
16 made the decision to give notice of the 16 Q Canyou answer?
17 environmental contamination at the Waubesa Street 17 A | have no knowledge of that.
18 Site decided -- Let me start again. 18 Q Do you know who decided that Madison-Kipp would
19 Do you know when the person at 19 not consult with insurers before spending money
20 Madison-Kipp who decided to give notice of 20 between August 1 of 2003 and July of 2011?
21 contamination a the Waubesa Street site made 21 MR. SEESE: Objection to form,
22 that decision? 22 foundation and scope. Subject to that, you can
23 A | have no knowledge about that. 23 answer.
24 MR. SEESE: Hold on. | object to that 24 THE WITNESS: | have no knowledge of
25 as beyond the scope. | aso object to theform 25 that.
Page 92 Page 93
1 BY MS ROSS 1 Subject to that, you can answer.
2 Q Areyou aware of anyone at Madison-Kippwhowas| 2 THE WITNESS: The claim was tendered in
3 involved in the decision concerning whether to 3 2003 and invoices were not tendered -- There were
4 give notice of the contamination at Madison-Kipp 4 no invoices tendered prior to 2011.
5 at any point between 1994 and 20117? 5 BY MS. ROSS
6 MR. SEESE: Object to that. Tothe 6 Q When after 2011 were those costsfirst tendered
7 extent it callsfor privilege, you are instructed 7 to Continental Casualty Company or Columbia
8 not to answer. |f you can answer without 8 Casualty Company?
9 disclosing privilege, you may do so. 9 MR. SEESE: Object to form and scope.
10 THE WITNESS: | have no knowledge of 10 Subject to that, you can answer.
11 that. 11 THE WITNESS: I'm not sure.
12 MR. SEESE: And what topic are we on 12 BY MS ROSS
13 now, because if there's atopic, let's make sure 13 Q How werethey tendered to Continental Casualty
14 we are addressing it. 14 Company or Columbia Casuaty Company?
15 MS. ROSS: Wéll, | think theresa 15 MR. SEESE: Same objections.
16 guestion on the who alittle later. 16 THE WITNESS: That was outlined in our
17 MR. SEESE: That'sfine. Fair. 17 12tab. Yes.
18 Fourteen and 15. Sorry. 18 BY MS ROSS
19 BY MS.ROSS 19 Q Inyour which tab?
20 Q With respect to the costs incurred related to 20 A Tab12
21 environmental contamination at the Waubesa Street | 21 Q SoTabh12?
22 facility prior to July 25, 2011, do you know when 22 A Yes 5and12. All prior to 2011. I'm not aware
23 those costs were first tendered to Continental 23 of how they were tendered after July of 2011.
24 Casuaty Company or Columbia Casualty Company?| 24 Q Okay. Do you know whether they were ever --
25 MR. SEESE: Object to form and scope. 25 Strike that.
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Page 94 Page 95
1 Does Madison-Kipp contend that 1 faith because you didn't defend usin response to
2 Continental Casuaty Company acted in bad faith 2 the August 1, 2003 letter?"
3 with respect to any of the claimsrelating to 3 MR. SEESE: Objection, beyond the scope.
4 environmental contamination at the Waubesa Street 4 Also assumes facts not in evidence. Assumesa
5 facility? 5 duty not in evidence. Subject to that, you can
6 MR. SEESE: Object to form and scope. 6 answer.
7 Subject to that, you can answer. | caution the 7 THE WITNESS:. I'm not aware.
8 witness not to disclose attorney-client 8 BY MS. ROSS:
9 privileged communications. Subject to that, you 9 Q Areyou aware of whether Madison-Kipp ever told
10 can answe. 10 Continental or Columbiathat it thought that
11 THE WITNESS: It'sincluded in 11 their failure to respond to the August 1, 2003
12 Exhibit 7, Topic 13. Continental and Columbia 12 letter evidenced bad faith?
13 exhibited bad faith in their failure and/or 13 MR. SEESE: Same objections. Object to
14 refusal to respond to Madison-Kipp's tender of 14 the form of all these questions. Subject to
15 its defense and indemnity to them on August 1, 15 that, you can answer.
16 2003. Continental and Columbia also acted in bad 16 THE WITNESS: I'm not aware.
17 faith by failing and/or not refusing to actualy 17 BY MS ROSS
18 defend Madison-Kipp againgt the claims of the DNR | 18 Q Soyou arenot aware of any time when
19 until December 12, 2011. 19 Madison-Kipp ever did that, correct?
20 BY MS. ROSS 20 MR. SEESE: Same objections.
21 Q Now you were reading from Exhibit 7, isthat 21 THE WITNESS. That's correct.
22 correct? 22 BY MS. ROSS:
23 A Thatiscorrect. 23 Q Andyou indicate that Continental and Columbia
24 Q When did Madison-Kipp first say to Continental or | 24 acted in bad faith by failing to defend
25 Columbia, "Gosh, | think you are acting in bad 25 Madison-Kipp against the claims of the DNR until
Page 96 Page 97
1 December 12, 2011, isthat right? 1 Casualty Company or Columbia Casualty Company?
2 MR. SEESE: | object. It misstates what 2 A Outside of this read statement -- Well, | would
3 the response actually says and what the witness 3 stay with that statement.
4 read. Subject to that, you can answer. 4 Q Sothere'snothing else?
5 THE WITNESS: | stand with the written 5 A Correct.
6 statement afew moments ago. 6 Q Inthecross-claim that Madison-Kipp filed
7 BY MS.ROSS 7 against Continental Casualty Company and Columbia
8 Q What billsdid Continental or Columbiafail to 8 Casudty Company, are you aware whether they ever
9 pay that were submitted to them prior to 9 claimed that Continental or Columbia acted in bad
10 December 12, 2011? 10 faith?
11 MR. SEESE: Object to form. Subject to 11 MR. SEESE: Object to form and scope.
12 that, you can answer. 12 Does that include the affirmative defenses or are
13 THE WITNESS: | do not have knowledgeas | 13 you talking about just the text of the
14 to what was or if there were submitted. 14 cross-claim?
15 BY MS. ROSS 15 MS. ROSS: I'm talking about the
16 Q Infact, to the best of your knowledge, none were 16 cross-claim.
17 ever submitted prior to December 12, 2011, isn't 17 MR. SEESE: My objection is noted on the
18 that correct? 18 record. Subject to that, you can answer.
19 MR. SEESE: Object to the form. Subject 19 THE WITNESS: I'm not aware of the
20 to that, you can answer. 20 details of that motion.
21 THE WITNESS: | haveno knowledgeof any | 21  BY MS. ROSS:
22 submissions. 22 Q Who at Madison-Kipp has knowledge of
23 BY MS ROSS: 23 Madison-Kipp's claim that Continental Casualty
24 Q Isthere any other action that Madison-Kipp 24 Company or Columbia Casuaty Company acted in bad
25 claims evidenced bad faith by Continental 25 faith?
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Page 98 Page 99
1 MR. SEESE: Object to the form of that, 1 2011
2 it callsfor alegal conclusion, it callsfor 2 MR. SEESE: Object to form and scope.
3 attorney-client work product, it callsfor 3 Subject to that, you can answer.
4 atorney-client privilege. It's beyond the 4 THE WITNESS: There were none tendered
5 scope. Subject to that, you can answer. 5 prior to 2011.
6 THE WITNESS: Other than the two names| 6 BY MS.ROSS
7 referenced earlier, | don't know. | wouldn't 7 Q And nonetendered prior to December 12, 2011?
8 know. 8 A That's correct.
9 BY MS. ROSS 9 MS. ROSS: Let'stake ashort bresk.
10 Q You aretalking about Mr. Coleman and Mr. 10 (A recesswastaken.)
11 Meunier? 11 BY MS.ROSS
12 A Correct. 12 Q Mr. Danidl, between August of 2003 and July of
13 Q Andinterms of any tenders of any invoices prior 13 2011, did Madison-Kipp have any communications
14 to December of 2011, who would have knowledge of | 14 with Kemper concerning contamination at the
15 that within Madison-Kipp? 15 Waubesa Street facility?
16 MR. SEESE: Object to the scope. 16 MR. WEISS: I'm sorry. Could you read
17 Subject to that, you can answer. 17 that back?
18 THE WITNESS: Please clarify your 18 COURT REPORTER: "Mr. Danidl, between
19 question. 19 August of 2003 and July of 2011, did Madison-Kipp
20 BY MS ROSS 20 have any communications with Kemper concerning
21 Q I'mtrying to find out who would have knowledge 21 contamination at the Waubesa Street facility?'
22 concerning any -- who at Madison-Kipp would have | 22 MR. WEISS: Thank you.
23 knowledge concerning any tender of any invoices 23 THE WITNESS: Theinitid letter which
24 of any type relating to contamination at the 24 was dated March 27, 1992 talked about multiple
25 Wallbesa Street facility prior to December of 25 Madison area sitesin Section 20.
Page 100 Page 101
1 BY MS ROSS 1 July 25, 2011?
2 Q Let meinterrupt you there, if | could. Isit 2 A Thatiscorrect.
3 your understanding that that |etter relatesin 3 Q Andinthe August 1, 2003 letter to Kemper,
4 any manner to the Waubesa Street site? 4 Madison-Kipp aso promised that it would provide
5 A | don't know. 5 Kemper with further information asitis
6 MR. WEISS: Objection. 6 developed in this matter. Do you see that on
7 THE WITNESS: That's aso subject to the 7 Page 4?
8 waiver agreement which we went through earlier. 8 MR. SEESE: Object to the form of that.
9 MR. SEESE: She asked between August of 9 Go ahead. Y ou can answer.
10 '03 and July 2011. 10 THEWITNESS:. Yes.
11 THE WITNESS: I'm sorry. Thank you for 11 BY MS. ROSS:
12 the clarification. On July 25, 2011 from 12 Q And Madison-Kipp did not ever provide further
13 Michael, Best & Friedrich, David Crass, to Kemper | 13 information as it was developed in this matter
14 Insurance it talks to the Waubesa Street 14 prior to July of 2011, did it?
15 stuation. There'san August 1, 2003. So that 15 MR. SEESE: Object to the form of that,
16 would be thefirst. 16 assumes factsand alega duty not in evidence.
17 BY MS. ROSS 17 Subject to that, you can answer.
18 Q Between August 1, 2003 and July 25, 2011, were | 18 THE WITNESS: They did not respond and
19 there any communi cations with Kemper concerning | 19 we did not follow up.
20 the contamination at the Waubesa Street site? 20 BY MS ROSS:
21 A Asthe document had been filed with no response, | 21 Q Okay. What generd liability policies did Kemper
22 Madison-Kipp did not follow up on that and was 22 issue to Madison-Kipp?
23 waiting for further actions. 23 MR. WEISS: Object to form, foundation.
24 Q Soistheanswer, no, there were no further 24 MR. SEESE: Also object to the scope of
25 communications between August 1, 2003 and 25 that. Subject to the objection, you can answer.
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Page 102 Page 103
1 Scope being beyond the scope of the notice. 1 MR. SEESE: Same objections.
2 THE WITNESS: Not to my knowledge. 2 THE WITNESS: | have no knowledge of it.
3 MR. SEESE: I'm sorry. 3 BY MS ROSS
4 BY MS. ROSS: 4 Q Areyou aware that Madison-Kipp located al or
5 Q Youdon'tknow? Isthat -- 5 portions of the 1978/79 Kemper policy?
6 A | have no knowledge. 6 MR. WEISS: Object to form.
7 Q Okay. Do you have any knowledge concerning the 7 MR. SEESE: Also beyond the scope.
8 limits of any policiesissued by Kemper to 8 Subject to that, you can answer.
9 Madison-Kipp? 9 THE WITNESS: I'm not aware of that.
10 MR. WEISS: Same objections. 10 BY MS ROSS
11 MR. SEESE: Also object beyond the 11 Q Areyou aware that Madison-Kipp located al or
12 scope. Subject to that, you can answe. 12 part of apolicy issued by Kemper for 1979 to
13 THE WITNESS: | have no knowledge. 13 19807
14 BY MS.ROSS 14 MR. WEISS: Object to form.
15 Q Do you have any knowledge concerning the period 15 THE WITNESS: Asoutlinedinthe
16 of time any policies were issued by Kemper to 16 November 4 letter from Ms. Holly Sewall to
17 Madison-Kipp? 17 Kemper.
18 MR. WEISS: Same objections. 18 BY MS ROSS
19 MR. SEESE: Same objections here, too. 19 Q November 4 of what year?
20 THE WITNESS: It's beyond my knowledge. 20 A 1992. I'msorry. Repeat the question, please.
21 BY MS ROSS 21 COURT REPORTER: "Areyou aware that
22 Q And do you have any knowledge concerning whether| 22 Madison-Kipp located al or part of apolicy
23 any policiesissued by Kemper were primary or 23 issued by Kemper for 1979 to 19807
24 umbrella policies? 24 MS. ROSS: Let mewithdraw that question
25 MR. WEISS: Same objections. 25 and ask a different question.
Page 104 Page 105
1 BY MS ROSS 1 declarations page with a Policy No. 8ZM 398803 a
2 Q Canyoulook at the back of your Tab 20 and 21. 2 copy of the 1978 to '79 Kemper policy
3 There'saNovember 15, 2012 |etter from Lee Seese 3 Madison-Kipp located?
4 to Kemper, and then two documents, two fairly 4 MR. WEISS: Object to form, foundation.
5 large documents. 5 THEWITNESS:. Yes.
6 A | haveit. 6 BY MS.ROSS
7 Q Now that letter from Mr. Seese indicates that 7 Q Thenimmediately behind that, | hope -- I'm
8 he's updating the November 9, 2012 and October 1, 8 trying to find the beginning of it. Do you see
9 2012 letters regarding the claims at the Waubesa 9 where it begins, the beginning of 79 to '80?
10 Street facility. Do you see that? 10 Okay. And then alittle further back there's
11 A Yes 11 another copy of the November 15, 2012 Ietter, and
12 Q And he further notes that Madison-Kipp has 12 immediately following that is a certificate of
13 recently discovered the attached policies, one 13 insurance and following that is a declarations
14 for 1978 to '79 and one for 1979 to '80. Do you 14 page for apolicy -- Wait aminute. That's not
15 seethat? 15 it. Sorry. I'm getting close.
16 A Yes 16 After the first policy thereis ablank
17 Q Sodoesthat refresh your recollection that 17 page, and then there's another copy of apolicy
18 Madison-Kipp has copies of the 1978 to 79 Kemper | 18 that has a number 9Y M 398803 for the policy period
19 policy and the 1979 to '80 Kemper policy? 19 January 1, 1979 to January 1, 1980. Do you see
20 MR. WEISS: Object to form, foundation? 20 that?
21 THE WITNESS: Yes. 21 A Yes
22 BY MS ROSS 22 Q Isthat the copy of the 1979 to 1980 Kemper
23 Q Isthe document that is-- that immediately 23 policy that Madison-Kipp located?
24 follows the November 15, 2012 letter, whichisa 24 MR. WEISS: Object to form, foundation.
25 certificate of insurance followed by a 25 THEWITNESS:. Yes.
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Page 106 Page 107
1 BY MS ROSS. 1 concerning whether Kemper issued coverage other
2 Q Other than the 1978 to 79 and the 1970 to 1980 2 than the 1978 to 79 and 1979 to 1980 Kemper
3 Kemper palicies, are there any other full 3 primary policies?
4 policiesissued by a Kemper policy that 4 MR. SEESE: Object to form and
5 Madison-Kipp has presently located? 5 foundation. Also beyond the scope, callsfor a
6 MR. WEISS: Object to form, foundation. 6 legal conclusion and callsfor attorney-client
7 Also beyond the scope. Subject to that, you can 7 work product. Subject to that, you can answer.
8 answer. 8 MR. WEISS: Object to form, foundation,
9 THE WITNESS: There appearsto be one 9 callsfor alega conclusion.
10 from 1980 to 1981, OY M398803. 10 THE WITNESS: Not to my knowledge. |
11 BY MS ROSS 11 have no knowledge.
12 Q Andwhat document are you looking at? 12 BY MS ROSS
13 A The December 4, 2012 |etter to Mr. Condonand Mr. | 13 Q Canyoulook at the February 11, 2013 letter
14 Seese. 14 right before Tab 22.
15 MR. WEISS: What'sthe date? 15 A Yes
16 THE WITNESS: December 4, 2012 16 Q That'saletter from Mr. Seeseto Mr. Condon, is
17 BY MS ROSS 17 that correct?
18 Q IsthatinTab21? 18 A Yes
19 A Yes 19 Q Andinthat letter Mr. Seese requested a number
20 Q Do you know whether Madison-Kipp hasacopy of | 20 of documents from Mr. Condon, isthat correct?
21 that policy? 21 A Yes
22 MR. SEESE: Objection, beyond the scope. 22 Q And at the end of the document there's a document
23 THEWITNESS:. I'm not aware. 23 entitled, "Exhibit A, Kemper Policies." Do you
24 BY MS. ROSS: 24 see that?
25 Q Okay. Does Madison-Kipp have aposition 25 A Yes
Page 108 Page 109
1 Q Does Exhibit A reflect the policies Madison-Kipp 1 correct?
2 presently believes that Kemper issued to 2 MR. SEESE: Object to form.
3 Madison-Kipp? 3 THE WITNESS: To my knowledge.
4 MR. SEESE: Objection, beyond the scope. 4  BY MS. ROSS
5 Subject to that, you can answer. 5 Q Areyou reading from a document on which you made
6 THE WITNESS: To my knowledge, that's 6 notes?
7 yes. 7 A Yes
8 BY MS. ROSS: 8 Q Canllook atit, please?
9 Q I'mnot positive, | may have asked you this, but 9 A Um-hum.
10 | didn't write down the answer. Do you know the 10 MS. ROSS: Would the court reporter
11 identity of every person at Madison-Kipp who 11 please mark as Exhibit 9 a copy of the Amended
12 provided notice of any environmental 12 Notice of Rule 30(b)(6) Deposition of
13 contamination at the Waubesa Street facility to 13 Madison-Kipp with the witness handwritten notes
14 any insurer? 14 onit.
15 MR. SEESE: Object to the form. Subject 15 (Exhibit 9 was marked.)
16 to that, you can answer. 16 BY MS. ROSS:
17 THE WITNESS: To my knowledge, itwould | 17 Q Mr. Daniel, are all of the notesthat are
18 be a Thomas Caldwell and a Joe Wojcik with 18 contained on Exhibit 9 your handwriting?
19 consultation from Mark Meunier. 19 A Yes
20 BY MS ROSS: 20 Q Okay. Isthiseffectively acheat sheet for the
21 Q Thomas Cadwdl? 21 deposition?
22 A I'msorry. Provided noticewas Ms. Sewall, Dave | 22 A Yes
23 Crass, Ms. Cynthia Smith and Mr. Lee Seese. 23 MR. SEESE: Object to form. Go ahead.
24 Q Andall of those people provided notice with 24 Y ou can answe.
25 respect to the Waubesa Street facility, isthat 25 THEWITNESS: Yes.
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Page 110 Page 111
1 MS. ROSS: I'm sorry, we have only got 1 Q Okay. Thenimmediately below that it says,
2 one copy, so | will put it like this and we can 2 "8/20/03." Do you know what that means? Or
3 look at it together. 3 maybe it says "8/2003."
4 BY MS ROSS 4 A It'sAugust of 2003.
5 Q With respect to No. 5, theres anote on the side 5 Q Okay. Thenit says"Follow up to letter?"
6 that says, "Total approximately $565,000." Do 6 A Um-hum.
7 you see that? 7 Q What doesthat mean?
8 A Yes 8 A It meansthat there was no follow up from the
9 Q Isthat the notice -- Isthat an indication to 9 8/23 or 8/2003 | etter.
10 you that with respect to the defense and 10 Q That there was no follow up to that letter?
11 indemnity that was incurred prior to July of 11 A Correct.
12 2011, the amount was $565,000? 12 Q Okay. Andthenit says, quote, "Not to my
13 A Yes 13 knowledge," end quote. What does that mean?
14 Q And then with respect to No. 7, | think it says 14 A If therewas any further communication beyond
15 "Similar to responsein No. 37" 15 what had been submitted.
16 A Yes 16 Q Andthen "They did not respond; we did not follow
17 Q What doesthat mean? 17 up.”
18 A That the No. 7 paragraph isasimilar responseas | 18 A Um-hum.
19 al the notices in the Continental, because | 19 Q That'simmediately below that?
20 believe that is a different organization or 3 20 A Right.
21 and -- 3wasincluded in -- 3wasthesameasthe | 21 Q What doesthat mean?
22 7 questions. 22 A That wasreferring to the question in No. 8 with
23 Q Intermsof the information that you needed to 23 the filing of the letter, and then there was no
24 provide? 24 response from the insurers and Madison-Kipp did
25 A Yes 25 not follow up.
Page 112 Page 113
1 Q Now were these notes on Page 5 of Exhibit 9 1 A Yes
2 written at different times? 2 Q Okay. Andthenimmediately underneath that it
3 A Yes 3 says "They were not tendered until,” and then
4 Q Andwhen were the purple -- When was the purple 4 what does it say under that?
5 handwriting written? 5 A "Theinvoices were not tendered prior to 2011."
6 A At our second mesting to review the documents. 6 Q And then theresano?
7 Q And when was the dark blue written? 7 A Correct.
8 A When | was reviewing the documents themselves, so 8 MR. SEESE: Let me see that oneto be
9 within that next couple days. 9 sure.
10 Q Andwasthe quote "not to my knowledge" something | 10 BY MS. ROSS:
11 that your counsel suggested to you that you say 11 Q What doesthat mean?
12 in response to Topic 8? 12 A It just meansthat we did not tender invoices
13 MR. SEESE: Object to form and 13 prior to 2011.
14 foundation, calls for attorney-client privilege. 14 Q Andthen it says"Tendered claim 2003," right?
15 Subject to that, you can answer. 15 A Correct.
16 THE WITNESS: No. 16 Q Andthen under 16 there are alist of names, is
17 BY MS ROSS 17 that correct?
18 Q Looking at Page 6 next to No. 12 you have 18 A Yes
19 "Summarized in No. 5," isthat right? 19 Q Andwheredid you get those names?
20 A Yes 20 A They were extracted off of the letters of
21 Q Andwhat does that mean? 21 correspondence.
22 A That No. 12 question is summarized in No. 5. 22 Q Andunder 17 there are also names, is that right?
23 Five and 12 go together. That'sthe 23 A Yes
24 disbursements. 24 Q Andwheredid you get those names?
25 Q Inyour binder? 25 A Recollection of who was in the organization at
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Page 114 Page 115
1 that point in time. 1 A 1 donot know.
2 Q Now there aredates. Y ou have 1994 Thomas 2 Q Then on Page 7 you have under 20, 21 and 22, you
3 Caldwell, 2003 Joe Wojcik with consultation from 3 have "Book" to the side?
4 Mark Meunier, isthat correct? 4 A Yes
5 A Yes 5 Q Andareyou referring to Exhibit 3 in front of
6 Q Andisthat the response to the people -- the 6 you?
7 identity of the people responsible for the 7 A Yes
8 decision to provide notice of environmental 8 Q Andthenin 24 you havel think the word "words,"
9 contamination at the Madison-Kipp facility to any 9 isthat correct, "and below?"
10 insurer? 10 A Yes
11 A Yes 11 Q What doesthat mean?
12 Q What doesthe date 1994 mean? 12 A Aswelooked at the question, there's none at
13 A That'swhen Mr. Caldwell was the president of the 13 this time answering that question.
14 organization. 14 Q Isnone a thistime the answer to the question
15 Q Did he provide notice of the environmental 15 of whether there are policiesissued to
16 contamination at Madison-Kipp to any insurer in 16 Madison-Kipp after January 1, 1987 that provide
17 1994 17 coverage for any costs or expense incurred by
18 A Answering the question that was asked, the 18 Madison-Kipp relating to the environmental
19 identity of each person responsible for the 19 contamination at the Madison-Kipp facility?
20 decision, it would have been Mr. Caldwell at that 20 MR. SEESE: Objectiontoform. You can
21 point. 21 answe.
22 Q Okay. Do you know whether Mr. Caldwell provided | 22 THEWITNESS: Yes.
23 any noticeto any insurer prior to 2003? 23 BY MS ROSS
24 A No. 24 Q Then under 25 and 26, can you read to me what you
25 Q No, you don't know? 25 wrote under 25?
Page 116 Page 117
1 A No. 25 says, "Summarizedin 3, 7 and 8," and then 1 What involvement did Mr. Wojcik have?
2 "Jepscor, Amber Oil and Waubesa Street.” 2 A Hewasthe president during the 2002, 2003 time
3 Q Andwhat doesit say under 26? 3 period.
4 A It regurgitates summarized in No. 9 and 11, and 4 Q WasMr. Cddwell president from '94 to 2002?
5 the same three sites, Amber Oil, Jepscor and 5 A Yes, yes.
6 Waubesa Street. 6 Q On Paragraph 21 of the deposition notice it seeks
7 Q Sogoing back to the identity of people who 7 information concerning communications between
8 provided notice of the environmental 8 Madison-Kipp and L umbermens concerning
9 contamination at the Madison-Kipp facility to any 9 environmental contamination at the Madison-Kipp
10 insurer, you listed Sewall, Crass, Smith and 10 facility. Do you seethat?
11 Seese, isthat correct? 11 A Yes
12 A That iscorrect. 12 Q Isall such communication reflected in Exhibit 3?
13 Q Istheinformation that you have concerning their 13 A  Tomy knowledgeitis, yes.
14 providing of notice solely the documents that are 14 Q InParagraph 22 it asksfor information
15 contained in Exhibit 3? 15 concerning all claimsfor generd liability
16 A Yes 16 coverage Madison-Kipp has ever made under any
17 Q And the identity of each person responsible for 17 policy issued by American Motorists Insurance
18 the decision to provide notice of environmental 18 Company or Lumbermens Mutual Casualty Company.
19 contamination at the Madison-Kipp facility to any 19 Do you see that?
20 insurer, you listed Mr. Cadwell and Mr. Meunier, 20 A Yes
21 isthat right? 21 Q All of theinformation that you have that
22 A And Mr. Wojcik. 22 documents that are contained under Tab 22 in
23 Q Wojcik. 23 Exhibit 3?
24 A With consultation from Mr. Meunier. 24 A To the best of my knowledge, yes.
25 Q Okay. | never get his name pronounced properly. | 25 Q Were there documentsthat related to insurance
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Page 118 Page 119
1 coverage for Madison-Kipp that werelostin a 1 MR. SEESE: Objection. That's beyond
2 flood? Do you know? 2 the scope of the notice. It calsfor alegal
3 MR. SEESE: Object to form and beyond 3 conclusion. It callsfor attorney-client work
4 the scope. Subject to that, you can answer. 4 product. It callsfor work product. Subject to
5 THE WITNESS: I'm aware that some of the 5 that, you can answer.
6 archived forms or boxes were destroyed in a 6 THE WITNESS: I'mnot prepared to answer
7 flood, yes. 7 that at thistime.
8 BY MS ROSS 8 BY MS ROSS:
9 Q When did that flood occur? 9 Q Haveyou been asked to determine that?
10 MR. SEESE: Same objections. Actualy, 10 MR. SEESE: Same objections. You can
11 no, just objection to scope there. 11 answer.
12 THE WITNESS: I'm not sure. 12 THE WITNESS: No, | have not.
13 BY MS ROSS 13 BY MS ROSS:
14 Q Do you know what decade it occurred? 14 Q What policiesissued to Madison-Kipp after
15 A No. 15 January 1, 1987 does Madison-Kipp claim provide
16 Q Didit occur after you came to Madison-Kipp? 16 coverage for any cost or expense incurred with
17 A No, itwasprior. 17 respect to the contamination at the Waubesa
18 MR. SEESE: Beyond the scope. Y ou can 18 Street facility?
19 answer. 19 A Pleaserepest that.
20 THE WITNESS: It was prior to 2002. 20 COURT REPORTER: "What policiesissued
21 BY MS ROSS 21 to Madison-Kipp after January 1, 1987 does
22 Q What policies does Madison-Kipp claim provide | 22 Madison-Kipp claim provide coverage for any cost
23 coverage for any cost or expenseincurred by 23 or expense incurred with respect to the
24 Madison-Kipp relating to the environmental 24 contamination at the Waubesa Street facility?"
25 contamination at the Waubesafacility? 25 MR. SEESE: Object to the form of that.
Page 120 Page 121
1 | dso incorporate Exhibit 2. Subject to that, 1 MR. SEESE: Object to the form, scope,
2 you can answe. 2 calsfor alega conclusion, impliesaduty he
3 THE WITNESS: Asoutlinedin Object 3 3 doesn't have. Subject to that, you can answer.
4 here, it would be defined here. 4 THE WITNESS: No, | have not.
5 BY MS ROSS: 5 BY MS ROSS:
6 Q What would be defined there? 6 Q Didyou review the terms and conditions of any of
7 A Thepoaliciesthat Madison-Kipp feels are covered 7 the policiesissued prior to January 1, 1987 to
8 in that time period. 8 determine whether they provide coverage for costs
9 Q I'mlooking for the policies that were issued to 9 or expenses incurred by Madison-Kipp relating to
10 Madison-Kipp after January 1, 1987 that 10 the environmental contamination at the Waubesa
11 Madison-Kipp claims provide coverage for any 11 site?
12 costs or expenses incurred by Madison-Kipp with 12 MR. SEESE: Same objections. You can
13 respect to the contamination at the Waubesa 13 answer.
14 Street facility. 14 THE WITNESS: No, | have not.
15 MR. SEESE: Same objections. Subject to 15 MS. ROSS: | don't have anything else at
16 that, you can answer. 16 thispoint intime. Obvioudy, therearea
17 THE WITNESS: Asdefinedin No. 9, 17 number of places where the witness has been
18 Answer 24, none at thistime. 18 instructed not to answer which we will take up
19 BY MS. ROSS 19 with the court. | believe Mr. Cohen has
20 Q Not at thistime? 20 questions.
21 A Noneat thistime. 21 EXAMINATION
22 Q Didyoureview thetermsand conditionsof any of | 22  BY MR. COHEN:
23 the policies issued to Madison-Kipp after 23 Q Mr. Danid, how much timetotal did you spend
24 January 1, 1987 to determine whether they 24 preparing to testify as a corporate designee
25 provided coverage? 25 today?

Hal ma- Ji | ek Reporti ng,

I nc. Experience Quality Service!

31 (Pages 118 to 121)
(414) 271- 4466




Kat hl een McHugh and Deanna Schnei der vs.

Case: 3:11-cv-00724-bbc Document #: 237 Filed: 04/10/13 Page 32 of 53

Madi son- Ki pp4/ 8/ 13

Deposition of Mark D. Dani el

Page 122 Page 123
1 ‘A Approximately six hours. 1 talked to to assist you in preparing as a
2 Q Did I understand in your preparation to testify 2 corporate designee were Madison-Kipp's lawyers
3 as a corporate designee for Madison-Kipp, you did 3 that you had referred to earlier?
4 not have any discussions with any current 4 A Correct.
5 Madison-Kipp employees? 5 Q If you could turn, please, to the August 1, 2003
6 A That iscorrect. 6 notice letter to U. S. Fire, and | think you can
7 Q And, smilarly, in your preparation for 7 find it a Tab 14 and 15.
8 testifying as a corporate designee for 8 A August 1? Wasthat the date?
9 Madison-Kipp today, you did not have any 9 Q Yes, correct. Isit your understanding that that
10 discussions with any former Madison-Kipp 10 was the first notice letter regarding the
11 employees? 11 environmental contamination at the Waubesa Street
12 A Thatiscorrect. 12 Site that was sent to U. S. Fire?
13 Q Andwhen| asked you the question with respectto | 13 A Tomy knowledge, yes.
14 current or former employees, were you including 14 Q Allright. And Ms. Ross asked you a question
15 Mr. Coleman? | didn't want to exclude him. Did 15 about why notice had not been provided earlier to
16 you have any discussions with Mr. Coleman to 16 her clients, Continental and Columbia. Would
17 prepare you for your testimony? 17 your answer be the same with respect to U. S.
18 A No, I did not. 18 Fire?
19 Q Wouldit befair to say that other than the 19 A Yes
20 documents that appear in Exhibit 3, the binder 20 Q Andthat isbecause the law changed?
21 before you, you didn't look at any other 21 A Thatiscorrect.
22 documentsto assist you in preparing to testify 22 Q And we saw some other documentsin these
23 as acorporate designee, correct? 23 materials regarding environmental claims and
24 A Thatiscorrect. 24 coverage for environmental claims that predated
25 Q And the only other personsin the world that you 25 2003 for other sites. Do you know why those
Page 124 Page 125
1 notices and communications with the insurers 1 BY MR COHEN:
2 would have been given if there was no coverage 2 Q Sir, do you know what that date refersto,
3 for such claims? 3 June 16, 1994?
4 MR. SEESE: Object to the form of that, 4 A No, | do not.
5 assumes facts not in evidence, callsfor alega 5 Q If you could turn to Page 4 of that letter, the
6 conclusion. You can answer to the extent you are 6 second to the last paragraph identical to the
7 able. 7 letter that you looked at earlier for Continental
8 THE WITNESS: I'm not aware of why, no. 8 and Columbia states, "We request that your
9 BY MR.COHEN: 9 company analyze this matter and accept duties of
10 Q Okay. All right. Inthis particular |etter to 10 defense and indemnity owed under the CGL and/or
11 Ms. Beyrent did you understand her to be or do 11 umbrellapolicies."
12 you understand her to be the claims 12 My first question is do you know whether
13 representative for U. S. Fire a Riverstone 13 the U. S. Fire policies were primary policies or
14 Claims Management? 14 umbrella policies?
15 A Yes 15 MR. SEESE: Object to the formand
16 Q Okay. There's some handwritten noteson Page3 | 16 scope. Y ou can answer.
17 next to the reference to the Johnson Controls 17 THE WITNESS: I'm not aware.
18 decision on the bottom. It says June 16, 1994. 18 BY MR.COHEN:
19 Doesthat appear on your version? 19 Q Okay. All right. Do you know whether at the
20 A No. 20 time of thisletter the U. S. Fire policies had
21 Q Okay. Maybel got the magicd binder. 21 any duty to defend?
22 MR. SEESE: No, that's mine. 22 MR. SEESE: Same objections.
23 MR. COHEN: That'syours? 23 THE WITNESS: I'm not aware.
24 MR. SEESE: That's my handwritten note 24 BY MR. COHEN:
25 onit. 25 Q Okay. The next sentence says, "We will provide
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Page 126 Page 127
1 you with further information asit is developed 1 occurrence involving the Madison Waubesa Street
2 in thismatter." Do you see that? 2 facility before August 1, 2003?
3 A Yes 3 MR. SEESE: Object to form and
4 Q And Ms. Ross asked you with respect to her 4 foundation, calsfor alega conclusion, beyond
5 clients, and | will ask you the same, are you 5 the scope of what this withess has been
6 aware of any information that was provided by 6 designated to testify about. Subject to that,
7 Madison-Kipp or through itslawyersto U. S. Fire| 7 yOu can answer.
8 a any time between August 1, 2003 and July 25, 8 THE WITNESS: I'm not aware of any other
9 2011? 9 notices.
10 MR. SEESE: Object to the form of that. 10 BY MR.COHEN:
11 Go ahead. You can answey. 11 Q Areyou aware, sir, of whether Madison-Kipp ever
12 THE WITNESS: Not to my knowledge. 12 forwarded any invoices for any remediation costs
13 BY MR. COHEN: 13 or defense coststo U. S. Fire at any timefor
14 Q And, smilarly, you are unaware of any 14 payment?
15 communications that occurred that were not in 15 A Would you reread the question, please.
16 writing between Madison-Kipp or itslawyersand | 16 COURT REPORTER: "Areyou aware, Sir, of
17 U. S. Fire or its claims representative between 17 whether Madison-Kipp ever forwarded any invoices
18 that time frame? 18 for any remediation costs or defense coststo U.
19 MR. SEESE: Regarding this Waubesa 19 S. Fire at any time for payment?"'
20 Street claim? 20 MR. SEESE: Object to that as beyond the
21 MR. COHEN: Correct. 21 scope. Subject to that, you can answer.
22 THE WITNESS:. I'm not aware of that. 22 THE WITNESS: Not to my knowledge.
23 BY MR. COHEN: 23 BY MR. COHEN:
24 Q Andwould it befair to state that you're also 24 Q Areyou aware of any communications between
25 unaware of any noticeto U. S. Fire of an 25 Madison-Kipp and U. S. Fireor its
Page 128 Page 129
1 representatives seeking approval of any -- the 1 MR. SEESE: Same objections.
2 incurrence of any expenses or any strategies 2 THE WITNESS: Correct.
3 regarding the site between August 1, 2003 and 3 BY MR. COHEN:
4 July 25, 2011? 4 Q Could you turn to the prepared response. What
5 MR. SEESE: Object to form. Subject to 5 exhibit isthat, 7?
6 that, you can answer. 6 A Seven.
7 THE WITNESS: Not to my knowledge. 7 Q Exhibit 7. If you look at Topic 10, thetopicis
8 BY MR.COHEN: 8 the factual basis for Madison-Kipp's claim, if
9 Q Areyouaware, sir, of why Madison-Kipp did not 9 any, that United States Fire Insurance Company
10 provide any further information after the 10 did not suffer any prejudice due to
11 August 1, 2003 letter to U. S. Fire until 11 Madison-Kipp's aleged failure to give timely
12 July 25, 2011? 12 notice of aclaim relating to environmental
13 MR. SEESE: Object to form and 13 contamination at or arising out of the
14 foundation, object to the extent it callsfor 14 Madison-Kipp facility. Did | read that
15 attorney-client privileged information. To the 15 correctly?
16 extent you can answer without disclosing 16 A Yes
17 privileged information, you can do so. 17 Q Okay. Andit statesthat at thistimethe
18 THE WITNESS: My understanding isthe 18 factual basis for Madison-Kipp's claim that U. S.
19 insurance company did not respond and, therefore, | 19 Fire did not suffer prejudice is that
20 we did not forward. 20 Madison-Kipp provided noticeto U. S. Fireon
21 BY MR. COHEN: 21 August 1, 2003 and U. S. Fire never responded to
22 Q And there was no effort, to the best of your 22 that notice. Y ou have told me everything that
23 knowledge, on the part of Madison-Kipp to follow | 23 you know about that so far?
24 up with the insurance company until July 25, 24 A Yes
25 2011, correct? 25 Q Okay. Andthenit says, "Asaresult, U. S. Fire

Hal ma- Ji | ek Reporti ng,

I nc. Experience Quality Service!

33 (Pages 126 to 129)
(414) 271- 4466



Kat hl een McHugh and Deanna Schnei der vs.

Case: 3:11-cv-00724-bbc Document #: 237 Filed: 04/10/13 Page 34 of 53

Madi son- Ki pp4/ 8/ 13

Deposition of Mark D. Dani el

Page 130 Page 131
1 cannot claim prejudice as aresult of what 1 MR. COHEN: Go ahead.
2 happened at the site from August 1, 2003 through 2 THEWITNESS:. Yes.
3 July 25, 2011." Youtold meeverythingyouknow | 3  BY MR. COHEN:
4 about that, correct? 4 Q What doesthat mean?
5 MR. SEESE: Object totheform. Go 5 A It means the 500,000 had not been used in claims
6 ahead and answer. 6 under that policy year.
7 THEWITNESS: Yes. 7 Q Okay. Andasof August 1, 2003, wasthere any
8 BY MR.COHEN: 8 indication that -- Strike that.
9 Q Thenitsays, "In addition, when Madison-Kipp 9 Had the $500,000 primary policies
10 first received notice of the DNR's claim in 1994, 10 underlying the U. S. Fire policies been exhausted
11 there was no insurance coverage for such claims.” | 11 at that time?
12 I'm just going to stop there. | realize the 12 MR. SEESE: Objection, beyond the scope.
13 sentence continues. Y ou have told me everything | 13 Y ou can answer.
14 that you know about that, correct? 14 THE WITNESS: Not to my knowledge.
15 MR. SEESE: Object toform. You can 15 BY MR. COHEN:
16 answer. 16 Q Aswesdt heretoday, do you know whether the
17 THEWITNESS: Yes. 17 $500,000 primary policies underlying the U. S.
18 BY MR. COHEN: 18 Fire policies were exhausted?
19 Q Andthenit goeson to say, "And the $500,000 19 MR. SEESE: Objection, beyond the scope.
20 primary policiesunderlying theU. S. Fire 20 Y ou can answer.
21 policies were not exhausted.” Do you see that? 21 THE WITNESS: | don't know.
22 A Yes 22 BY MR.COHEN:
23 Q Do you know what that means? 23 Q Allright. Thenit says, "Thus, therésno
24 A ldont-- 24 indication that U. S. Fire would have done
25 MR. SEESE: Same objection. 25 anything other than deny Madison-Kipp's claim had
Page 132 Page 133
1 Madison-Kipp given noticeto U. S. Firein 1994." 1 Q Anddid you notice in the binder that there were
2 Did | read that right? 2 some acknowledgments and responses by U. S. Fire
3 A Yes 3 to the notices later in time after the July 25th,
4 Q And have you told me everything you know about 4 2011 letter?
5 that? 5 MR. SEESE: Object to form. You can
6 MR. SEESE: Object to form. You can 6 answer.
7 answer. 7 THE WITNESS: If werefer to Tab No. 9
8 THEWITNESS: Yes. 8 -
9 BY MR. COHEN: 9 MR. SEESE: He'stalking about responses
10 Q And]I think you answered this, but just so I'm 10 to Exhibit 11.
11 clear, asyou St here today as the corporate 11 THE WITNESS: | will check No. 11.
12 designee for Madison-Kipp, you are unaware of 12 MR. COHEN: Youmean Tab 11?
13 whether the U. S. Fire policies are primary or 13 MR. SEESE: Yes.
14 excess policies, isthat fair? 14 MR. COHEN: 1 think you were right the
15 MR. SEESE: Objection, beyond the scope. 15 firsttime. It should be 9.
16 Y ou can answer. 16 MR. SEESE: Blame that one on counsdl.
17 THE WITNESS: That is correct, I'm not 17 THE WITNESS: | believethefirst
18 aware of what they are. 18 responseisJuly 19, 2011 in response to our
19 BY MR. COHEN: 19 August 1, 2003.
20 Q Andisit your understanding that any 20 BY MR. COHEN:
21 communications involving notice or tender or 21 Q Andisthere anything about U.S. Fire's position
22 updates regarding the site from Madison-Kipp to 22 in response to the tender that you can tell me
23 U. S. Fire, and the site isthe Waubesa site, 23 that | can't read in the letter itself?
24 would be contained in the binder, correct? 24 A Not to my knowledge.
25 A Tothebest of my knowledge, yes. 25 Q Inother words, you don't possess any additional
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Page 134 Page 135
1 information about U.S. Fire's response to the 1 contamination at or arising out of the
2 notice letter or updates other than what the 2 Madison-Kipp facility. Everything you know about
3 documentstell me? 3 that topic is contained in Exhibit 7 that we went
4 A That'scorrect. 4 through, correct?
5 Q Allright. If you could, just to make sure I'm 5 MR. SEESE: Object to theform. You can
6 clear, if you look at Exhibit 1, please, the 6 answer.
7 notice or Exhibit 2, if that's more helpful to 7 THE WITNESS: Exhibit 7, Topic 10.
8 you. 2 hasyour notes, so it may be more helpful 8 BY MR.COHEN:
9 to you. 9 Q Topic11. All communications Madison-Kipp had
10 MR. SEESE: | think 7 has his notes. 10 with United States Fire Insurance Company
11 MR. COHEN: I'msorry. Youcanreferto | 11 relating to environmental contamination at or
12 that. 12 arising out of the Madison-Kipp facility prior to
13 BY MR. COHEN: 13 July 25, 2011. Everything you know about that is
14 Q Startingwith Topic 9, al notices or tenders to 14 contained within the binder, correct?
15 United States Fire Insurance Company of any 15 MR. SEESE: Object to form. You can
16 environmenta contamination claimsrelatingtoor | 16 answer.
17 arising out of the Madison-Kipp facility, al 17 THEWITNESS: Tab No. 11.
18 information that you are aware of is contained 18 BY MR.COHEN:
19 within the binder within tabs what? 19 Q Andthen Topic No. 26, al clamsfor genera
20 A TabNo.9. 20 liability coverage Madison-Kipp made or had
21 Q Topic 10. Thefactual basisfor Madison-Kipp's | 21 pending against United States Fire Insurance
22 claim, if any, that United States Fire Insurance 22 Company between 2002 and 2004. Everything you
23 Company did not suffer any prejudice dueto 23 know about that topic is contained within the
24 Madison-Kipp's aleged failure to give timely 24 binder?
25 notice of aclaim relating to environmental 25 MR. SEESE: Object to form. You can
Page 136 Page 137
1 answer. 1 STATE OF WISCONSIN )
2 THE WITNESS: Tabs9and 11 ; MILWALIJ}T(TTCH(\)(U:ILYAL:\/IA i
. ! , . , Register
j, Jou MR. COHEN: That'sdl | have. Thank g gOf(\)/U a Repprtj a; | Q'bom '?’b':f mha” dfor the
’ . . ate of Wisconsin, do hereby certify that the
S MR. WEISS: No questlons a thistime. 6 deposition of MARK D. DA%IEL, v)\//astaken before me at
6 MR. HAYES: No questions here, either. 7 thelaw offices of Michael, Best & Friedich, LLP, 100
7 (A discussion was had off the record.) 8 East Wisconsin Avenue, Milwaukee, Wisconsin, on the 8th
8 MR. SEESE: No questionsfrom us, 9 day of April, 2013, commencing at 9:10 in the forenoon.
9 either. 10 That it was taken at the instance of the
10 ( At 12:53 p.m. the depositi on 11 Cross-Claim Defendants upon verbal interrogatories.
11 concl uded.) 12 . .That said SaFemt.ant was taken to be used
12 13 in an action now pending in the UNITED STATESDISTRICT
14 COURT FOR THE WESTERN DISTRICT OF WISCONSIN, in which
13 15 KATHLEEN MC HUGH, et d., are the Plaintiffs and
14 16 MADISON-KIPP, et dl., are the Defendants and
15 17 MADISON-KIPP CORPORATION is the Cross-Claimant and
16 18 CONTINENTAL CASUALTY COMPANY, et ., arethe
17 19 Cross-Complainants and LUMBERMENS MUTUAL CASUALTY
18 20 COMPANY are the Third-Party Defendants.
19 21 APPEARANCES
20 22 VARGA, BERGER, LEDSKY, HAYES & CASEY,
21 125 South Wacker Drive, Suite 1250, Chicago, Illinais,
23 60606-4473, by MR. MICHAEL HAY ES, appeared on behalf of
22 the Plaintiffs
23 24
24 MICHAEL, BEST & FRIEDRICH, LLP, Two
25 25 Riverwood Place, Suite 200, N19 W24133 Riverwood Drive,
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Page 138
*Waukesha, Wisconsin, 53188-1174, by MR. LEE M. SEESE

and MR. NATHAN L. MOENCK, appeared on behalf of
Madison-Kipp Corporation.

TROUTMAN SANDERS, LLP, 55 West Monroe
Street, Suite 3000, Chicago, Illinois, 60603-5758, by
MS. REBECCA L. ROSS, appeared on behalf of the
Defendant Continental Casualty Company.

MEISSNER, TIERNEY, FISHER & NICHOLS,
S.C., 111 East Kilbourn Avenue, 19th Floor, Milwaukee,
Wisconsin, 53202-6622, by MR. MICHAEL J. COHEN,
appeared on behalf of United States Fire Insurance
Company.

WEISS LAW OFFICE, S.C,, 1017 West Glen
Oaks Lane, Suite 207, Mequon, Wisconsin, 53092, by MR.
MONTE E. WEISS, appeared on behalf of the Defendants
Lumbermens and American Motorists.

That said deponent, before examination,
was sworn to testify the truth, the whole truth, and
nothing but the truth relative to said cause.

That the foregoing isafull, true and
correct record of all the proceedings had in the matter
of the taking of said deposition, as reflected by my
original machine shorthand notes taken at said time and
place.

Notary Publicin and
for the State of Wisconsin

Dated this 9th day of April, 2013,
Milwaukee, Wisconsin.
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